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MENTAL HEALTH BILL 2013 
MENTAL HEALTH LEGISLATION AMENDMENT BILL 2013 

Second Reading — Cognate Debate 
Resumed from an earlier stage of the sitting. 
HON AMBER-JADE SANDERSON (East Metropolitan) [5.04 pm]: Before question time, I went through an 
overview of the number of reviews, proposed legislation and draft legislation that we have seen over the last 
12 years in relation to the Western Australian mental health system, and it adds up to quite a few, with 
essentially six reviews or drafts in 12 years. That in itself indicates that the mental health system is in desperate 
need of attention and change, and points us to the problems experienced within that system. It is staggering to 
consider the number of reviews that have been undertaken and the slow rate of reform within the system to make 
real changes for both people who are trying to access the system and people who are currently in the system. 
I acknowledge that there has been quite significant consultation with the mental health sector on the drafting of 
the Mental Health Bill, and I congratulate the government on that. However, as far as I am aware—maybe this 
will be fleshed out in committee—there was no formal consultation with the enrolled and registered staff who 
are working in the sector. Nurses are part of the front-line staffing of mental health. Under this legislation, there 
will be significant changes in responsibilities and requirements for those staff. A lot of the times and places for 
these consultation forums were very challenging for these people, because they were held during the day, and 
most mental health professionals and staff work on shifts. Therefore, some consideration should have been 
given—if it was, I am happy to be corrected—to those staff to enable them to access that consultation. 
This bill is essentially about detaining people with mental illness and treating them, obviously at times against 
their will through involuntary detention. People with mental illness are incredibly vulnerable. We therefore need 
to ensure that people who are detained under this bill are aware of their rights and that their rights are protected. 
Given the immense power that psychiatrists and other mental health professionals have over mental health 
patients, we need to ensure that that power is not abused in any way. 
This is an incredibly important bill. All the bills that we deal with are important. But I think it is safe to say that 
this is one of the most important bills that I have dealt with in my time in this place. Therefore, I am pleased that 
this bill is before the Legislative Council and that I have the opportunity to make this contribution to the second 
reading debate. 
The Mental Health Bill is an important step forward, and it is welcomed. But it is only one piece of a broader 
picture. There will need to be significant funding and coordination to implement the changes proposed in the bill. 
There will also need to be better coordination and integration of the services that are available outside of the 
hospital—that is, in the community—to deal with the many issues that surround mental health, such as substance 
abuse, domestic violence and unemployment, because many of the services that are currently available tend to 
deal with only one or two of those issues and not the entire picture. We see this bill in the context of the fact that 
we are still waiting for the 10-year plan. We are also still waiting for the suicide prevention strategy. In other 
states in this country, we are seeing suicide rates go down. But in Western Australia, we are seeing them climb. 
That is of concern to all of us here, and it should be of concern to the broader community. 
The reports we have seen over the last few years indicate a system in crisis. I think we get quite desensitised to 
the word “crisis”—there is always a crisis—but the reports show there is a crisis. Some of the reports about 
people’s experiences accessing a mental health system in a wealthy state make for really confronting and 
harrowing reading. I think everyone in this place has either experienced or had some close experience with 
mental health issues. They touch everyone in our community, from depression and anxiety to more acute 
psychosis. Members of my family have experienced serious and severe episodes of mental illness, and it is 
a really challenging, tough thing to go through and support. It is a system in crisis when those people and their 
advocates cannot navigate through that system to get the help required. 
Some of the issues outlined in the reports are the lack of expertise and workforce capacity in the system; the 
crisis for children and adolescents, again recently highlighted by the Australian Medical Association, with no 
additional beds at the QEII Perth Children’s Hospital site; and questions over quality of care for involuntary 
patients highlighted by the Council of Official Visitors and the coroner’s recent report into the 10 deaths in 
Graylands Hospital, which I will touch on. Some of the key quotes from the coroner’s report into those 10 deaths 
made very difficult reading. The inquest findings into the death of Amanda Gilbert state —  

… no other facility was willing or able to care for her. There was no facility in Western Australia that 
could provide suitable care for a relatively young person suffering from mental illness and brain 
damage. 
… 
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For ten years, a lack of sufficient funding meant that the health system in Western Australia was unable 
to provide the deceased with the level of supervision and care she needed. 

That just should not happen in a system in a state as wealthy as ours. The findings in relation to Ritchie Gordon 
state — 

In Dr Dell’s opinion, a new purpose built unit would need to be built, or the existing building would 
need to be gutted and only half the number of patients be accommodated there. Dr Dell’s opinion was 
echoed by many other professional staff in relation to Graylands as a whole … 

It has been stated by the Premier and the minister over and again that Graylands is a substandard facility and 
needs to be entirely rebuilt, yet we have not seen a plan for that.  
The findings into the death of Tom Foski state — 

… one aspect of the deceased’s care which deserves comment was the deceased’s inability to use his 
own funds to improve his quality of life … 

That indicates a lack of post-hospital support out there for people. There has been an increase in that and 
I congratulate the government for it, but there needs to be more. The report goes on. 
Other issues highlighted by recent reports are that services are not targeted to community need and I will go 
through some of the issues relating to the East Metropolitan Region. The east has some of the least services, but 
some of the highest need. There is also a significant lack of integration of services. It is really up to the general 
practitioner or the practitioner dealing with the patient to have the knowledge. There is no one-stop shop for 
coordinating those services. We started to see that with the Medicare Locals implemented by the last federal 
Labor government, which put in place the health infrastructure that people need to coordinate those integrated 
services. The Abbott government has made it clear that it is looking to unwind that infrastructure. I hope it does 
not do that to the Medicare Locals, but it remains a concern when we are moving forward in some aspects with 
the state government in WA that the federal government will drag us back again. 
The bill seeks to address a number of issues in the current act and introduce some new ones. It obviously deals 
with involuntary treatment issues around informed consent, psychosurgery and electroconvulsive therapy, bodily 
and chemical restraint, and emergency psychiatric treatment. It addresses the way families and carers are 
notified, giving information and making them more involved in decision-making. This is a good thing and 
I congratulate that addition to the legislation. There are mandatory reporting requirements for suspicion of 
unreasonable use of force or unlawful sexual conduct by staff members, which are a good safeguard, and 
complaints and appeals processes. Although overall the bill is welcome, there are some issues with aspects of the 
bill that my colleagues have highlighted. I, too, have been lobbied heavily on this bill and I will put on the record 
some of the issues that people have raised with me and some that I have as well. 
Looking at ECT and psychosurgery, ECT is obviously a psychiatry-driven approach and although psychiatry in 
itself has helped millions of people across the world to live better and more fulfilled lives and have a period of 
wellness, it also has a chequered past and it has not always got it right. Hon Alanna Clohesy went into some 
detail on that, as did a number of members in the other place. It is the role of this place to very carefully consider 
allowing the use of ECT, deep brain stimulation and psychosurgery on individuals, given some of the instances 
and abuses we have seen in the past. ECT is defined in the bill in clause 192. The Mental Health Commission 
states that ECT is a well-established and clinically proven effective treatment for certain mental illnesses, but its 
use and effectiveness are actually quite controversial. It is not necessarily a mainstream treatment and I give the 
example of a letter from Professor McLaren, a consultant psychiatrist from Northern Psychiatric Services Pty 
Ltd in in Queensland, which states — 

The notion that ECT achieves some therapeutic goal not available by other means is simply not true.  
The RANZCP statement on ECT says that patients should give informed consent. Strictly, this should 
include patients being told that some psychiatrists use ECT a great deal, while others rarely or never use 
it, and it is a matter of chance to which psychiatrist the patient has been referred.  

I also want to refer to some research on the effectiveness of ECT by John Read and Richard Bentall. This is quite 
a good paper. It is fairly brief and if members want to read it, I am happy to make it available to them. The 
conclusion states — 

An earlier review, by one of the current authors … concluded that: “There is no evidence at all that the 
treatment has any benefit for anyone lasting beyond a few days. ECT does not prevent suicide. The 
short-term benefit that is gained by some simply does not warrant the risks involved”. 
… 
Since the 2004 review there have been no findings that ECT is effective, but significant new findings 
confirming that the brain damage, in the form of memory dysfunction, is common, persistent and 
significant, and that it is related to ECT rather than to depression. 
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… 

The very short-term benefit gained by a small minority cannot justify the significant risks to which all 
ECT recipients are exposed. 

Therefore, there is debate about its effectiveness and safety, and we are essentially legalising it. I recognise that 
a number of pharmaceutical treatments also have side effects, but they are not nearly as controversial as ECT. It 
is allowed under the current act and there are no age limits, so imposing age limits on ECT is a good thing and 
the opposition and I welcome it. However, I would say that the age limits are too low and 14 years old is 
potentially too young to have ECT performed. If that provision is to remain in the bill, further safeguards can be 
inserted to ensure that children are not unnecessarily exposed to this therapy. ECT on children is probably the 
most publicly discussed aspect of this bill, but is one small part of a very big piece of legislation. As I said, it is 
currently allowed under the act for people of any age, but in reality it really has not been performed on children 
since the 1970s, so what is the requirement? I am keen to hear the minister’s view in the committee stage about 
how it is expected to be used in the field. It can be given to children from the age of 14, but between the ages of 
14 and 17, they need to give informed consent or have involuntary status and be approved by the Mental Health 
Tribunal, which are safeguards. This is still also controversial and the Australian of the Year, Patrick McGorry, 
has expressed concern about the bill and said that care would be needed in the case of anyone under 15 years old, 
asking whether they could really provide informed consent. The Mental Health Law Centre believes that further 
steps should be taken in the bill to ensure a child cannot be given ECT without the consent of their parents or 
guardian, or in the case that they refused to engage with their parents, the consent of the State Administrative 
Tribunal. The restrictions are good, but do they go far enough? It would be good to get further information about 
those things in the committee stage given the conflicting evidence of both ECT’s effectiveness and the severity 
of its side effects, such as retrograde amnesia.  

Deep brain stimulation is probably far more controversial than ECT. My understanding—I am happy to be 
corrected—is that it has not been performed in Western Australia since the 1970s and is being provided to only 
a small number of people in Victoria. That may not be the case, but I am interested to know how the government 
expects it to be used, essentially, and why, and what kind of individual would require deep brain stimulation and 
in what instances. 

Hon Helen Morton: Do you know that it is used nearly every day in Western Australia? 

Hon AMBER-JADE SANDERSON: I stand corrected on that. 

The current act provides for psychosurgery to be provided to a person at any age. Introducing an age limit on that 
is again another safeguard. However, a 16 to 17-year-old will be able to have psychosurgery only if they can 
actively demonstrate that they have the capacity to provide informed consent. Professor Jon Jureidini from 
Flinders University points out — 

How could you be so psychologically impaired you’re considered for psychosurgery yet be considered 
competent to give consent? 

I think that issue around informed consent is a grey area and needs more exploration. In consideration in detail in 
the other place, the parliamentary secretary conceded that psychosurgery remains an unproven treatment method, 
but defended keeping it in the legislation in case it became an institutionally accepted form of treatment, thereby 
futureproofing the bill. That is potentially very dangerous and needs further explanation. 

Obviously, the bill deals with involuntary admission and referral of patients. Clause 25 of the bill outlines the 
criteria used to define someone as an involuntary patient. The current act has been widely criticised as being far 
too broad, but there are concerns about whether the reduction from five criteria to two is broader than what is in 
the current act and is broad enough to capture things such as harm to reputation. A number of bodies such as the 
Mental Health Law Centre and the Health Consumers’ Council have raised concerns about that. They state that 
a significant risk of serious harm to the person or another person is very broad, and this effectively loosens the 
criteria by which individuals can be made involuntary patients by treating psychiatrists. Given the broadened 
powers of authorised mental health practitioners, it is important that we understand exactly what criteria they 
will be brought under, and I think there is the potential for that to appear to be too broad. 

When we look at the time frames within which people are detained, we see that clause 28 allows people to be 
detained for 72 hours in the metropolitan area and for 144 hours outside the metropolitan area, and there is 
a two-step referral and detention process. As part of the referral process, a doctor, not necessarily a psychiatrist, 
or an authorised medical practitioner—that will be broadened under the legislation, which I think is a good 
thing—will retain the power they have under the current act to refer a person for examination by a psychiatrist. 
We are removing someone’s individual rights. We cannot understate the power that these individuals are given 
under the legislation. We are removing someone’s individual freedoms. It may well be in their best interest, but 
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it is a huge power. Referred people may be detained for up to 24 hours, which can be renewed for another 
24 hours, to a maximum of 72 hours in the metropolitan area, and a further 72 hours in rural and remote areas of 
Western Australia. Only a psychiatrist can make a person an involuntary patient, and the referred person must be 
examined by a psychiatrist within 24 hours. In non-metropolitan areas, the time is 48 hours. A referred person is 
not necessarily an involuntary patient, so they can refuse treatment. That is an important part of the bill. 

In relation to detention, the Chief Psychiatrist can designate authorised mental health practitioners, occupational 
therapists, nurse practitioners, registered nurses and psychologists to detain. I think it is a good thing to broaden 
that provision so that they have powers to detain. The length of time for which people in regional 
Western Australia can be detained is 144 hours. That is six days, which is a long time for a person to be detained. 
Given that this bill also introduces the ability to have videoconferencing, I do not understand why the period is 
that long. I think it is an unnecessarily long time in this day and age, with the technology and access to transport 
that we have, for someone to be detained for up to six days before being seen by an authorised person. I am 
interested in the Nationals putting their position on the record and hearing why it is a disproportionately long 
period for people to be detained in rural and remote areas compared with the period for which, under this 
legislation, people will be detained in the metropolitan region. 

I have to admit that I have lost track of the number of amendments that were accepted in the other place and will 
come before this house. I hope that one of the amendments that will come before us is that there is an automatic 
independent review of all detentions and that the Chief Mental Health Advocate will carry out that review within 
24 hours, so that there is a second pair of eyes on it and another safeguard. 

This legislation differs from the current act in that the bill provides for transport officers to transport referred 
persons rather than waiting for the police. The ability to revoke a referral is new, and that is a good thing. The 
ability to conduct assessments by audiovisual means is new. This increases the chances of people being assessed 
within the time frame, which is a really good thing. With that in place, is it really necessary to detain people for 
up to six days in the regions? I do not think so. The obligation of referrers to involve Aboriginal or Torres Strait 
Islander mental health workers, elders and traditional healers is new. It is an excellent addition to the current act. 
It is absolutely essential that this happen. I am sure that it does happen as best practice in many hospitals, but 
requiring it under the legislation is a very important step, particularly given the very high rates of mental illness 
in Aboriginal communities. 

The criteria also introduce the concept of unreasonable refusal of treatment, which means that people who have 
reasonable grounds to refuse treatment should not be made involuntary patients. I would like to know what the 
test for and the definition of this is. Obviously, treatment can be given to an involuntary patient without consent. 

The issue I have is the length of time for which people who live in country regions could potentially be detained 
under this bill. In 2011 the minister stated that the government would seek to remove damage to reputation from 
the criteria for involuntary admission. That has not happened; it is still in the bill before us. I am certainly 
interested to know why that is the case. The bill also allows for detention on a referral solely on the basis of 
deterioration in a physical condition. I will certainly seek clarification of that. The Mental Health Law Centre’s 
submission refers to this, and I will touch on it. The submission states — 

Clause 28(1) does but should not provide for detention on a referral, solely on the basis of the 
deterioration in a physical condition. 

The centre suggests amending that clause and states that it — 

… should dignify the patient’s choice of treating practitioner by requiring the referrer to contact the 
patient’s choice of current treating practitioner as well as providing the patient with an opportunity to 
speak that practitioner before detaining any person. 

It is noted that one of the key priorities of the National Mental Health Commission is the long-term 
development of community based care and real alternatives to acute hospitalisation. Contacting the 
community based practitioner is an essential element in achieving this goal. 

In the first instance, I am interested to know what detaining someone because of a deterioration in their physical 
condition could potentially be. I am blank on what scenarios that could be, so I interested to hear that. Contacting 
their treating practitioner is an absolutely reasonable request. I may be in a hospital and I may have been 
detained. I may have had a psychotic episode. I am normally managed by my psychiatrist or by my general 
practitioner on a day-to-day basis. I am about to be involuntarily detained and I want to speak to my GP, and 
I want him or her to explain to me what is happening. That should be my right and the right of anyone who is 
experiencing that. A person should be able to speak to a familiar practitioner, and their most immediate 
practitioner, about the treatment that they may be undertaking in an involuntary capacity. It makes absolute sense 
to have that and I hope that is included in the list of amendments that the minister has proposed to this bill.  
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In terms of legal representation, the current act provides for involuntary patients to have the right to a lawyer to 
represent them at the Mental Health Review Board. I know there is a shift in the bill to the Mental Health 
Tribunal as a less legalistic environment and more relaxed, but the bill removes the right to have a lawyer and 
replaces it with permission to have a lawyer. There is a big difference between a right and permission. It is 
significant; the patient may have to pay for that legal service as it is a choice. Let us be honest, most people who 
find themselves in this position do not have the means to pay and if they need permission for a lawyer to 
represent them, it is not an automatic right. This is a real concern to me. Relaxing the process from the 
Mental Health Review Board to the Mental Health Tribunal is a good thing, but it should not be at the expense of 
people’s right to legal representation. I draw the same conclusion about the Mental Health Law Centre (WA), 
because the bill opens the door for defunding the legal centre. I seek some reassurance from the government that 
that is not the case and that is not on the cards.  
The bill also looks at disclosure obligations for practitioners. There are some reductions in the requirements that 
relate to informed consent. In clause 15(1) of the draft bill 10 points had to be satisfied for informed consent—
that is, what that informed consent involved. They include — 

(a) a clear explanation of the nature, purpose and likely duration of the admission or treatment … 
(b) an adequate description (without exaggeration, concealment or distortion) of the expected benefits 

and possible discomforts and risks of the admission or treatment;  
… 
(d) information about any financial advantage that may be gained by any medical practitioner or 

mental health service …  
The draft bill lists, from (a) right through to (j), all these things that have to be provided to the patient so they are 
fully equipped with all the facts of their treatment; the current bill has three paragraphs, (a), (b) and (c), which is 
a lot fewer. The government has dropped a number of the key aspects of the informed consent provisions that 
I would like to have seen included. Again, I hope they comprise part of the amendments that the minister has 
proposed to the bill. As part of that, the bill no longer contains the right to request another party is present when 
informed consent is given. It should be a right of all patients to have someone present—whether that is their 
general practitioner, carer, family member or friend—in the room with them to understand what the doctor is 
saying to them about often complex medical treatments that might potentially leave them with short-term or 
long-term side effects that impact on their ability to work, gain employment and continue with their life. To have 
someone with the patient is a no-brainer, so I am not sure why that is not there.  
I want to talk about the Council of Official Visitors, but time is moving on, so I will leave that to the committee 
stage as I have some questions around funding for mental health advocates and replacing the Council of Official 
Visitors, as I am sure do a number of my colleagues. Suffice to say, the Council of Official Visitors is an 
important body. If members read the council’s annual report and the cases it deals with, it rams home how 
important those people are as the only lifeline to the outside world, if you like, when a person is in one of these 
hospitals in terms of their treatment and care, and subject to some of the heavy duty drugs and treatment that can 
ordered on involuntary patients.  
Transportation orders are dealt with in clause 29 and set out in detail in part 10 of the bill. The most relevant is 
clause 149, which reads — 

(1) A transport order made in respect of a person authorises a transport officer or, if subsection (2) 
applies, a police officer to do these things — 
(a) apprehend the person and, for that purpose, exercise the powers under sections 159(2) and 172;  
(b) if the person is apprehended — transport the person to the hospital or other place specified … 

I absolutely understand the motivation to take this away solely from the police. The police do not see it as their 
core business, despite the fact that most of the time they do an outstanding job at it. This government has 
introduced a range of other hairy bits of legislation so that when police deal with mental health patients they end 
up catching them up in the criminal justice system as opposed to the mental health system—for example, 
mandatory sentencing for assaulting an officer. Removing the transport of mental health patients from police is 
a good thing, but it does open the door for privatisation. Am I concerned about Serco Australia transporting 
mental health patients? I absolutely am, because it does not seem to do a very good job of transporting prison 
inmates—it loses them. I would be very concerned about a private organisation —  

Hon Helen Morton: What about St John’s? 

Hon AMBER-JADE SANDERSON: I am concerned about any organisation that does not have the same level 
of accountability as government, whether it is a non-government organisation or a private organisation.  

Hon Helen Morton: What about St John’s Ambulance people?  
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Hon AMBER-JADE SANDERSON: Yes, whether it is an NGO or a private organisation, I have concerns 
about the level of training provided. 

Hon Helen Morton interjected. 

The ACTING PRESIDENT (Hon Liz Behjat): Order! The call is with Hon Amber-Jade Sanderson. 

Hon AMBER-JADE SANDERSON: I have concerns about the level of training provided by those 
organisations and the openness and accountability of those organisations, because at the end of the day when 
government is running this service the minister is accountable, and when something goes wrong and people have 
cause for recourse, they know whom to go to. When government contracts out or privatises down to NGOs or 
large corporations such as Serco, there is lot less accountability and transparency for those people.  

I move on to what has been highlighted in a number of reports, including the coroner’s report, about the standard 
of care provided in some hospitals. Essentially, these reports have highlighted that we need legislation that 
provides a framework for greater scrutiny and accountability over the standard of care provided by staff, which 
will provide adequate protections for staff and for mental service providers. Professor Bryant Stokes, in 
particular, found a number of significant aspects affecting the standard of care: information management across 
mental health needed drastic improvement; no single point of authority with prescribed responsibility or 
accountability for patient care; leadership was lacking; relationships within the service were lacking; use of non-
psychiatric mental health clinicians increased the level of risk to patients; governance was fragmented; no 
articulate clinical service plan for delivering mental health services; and no robust uniform clinical 
accountability across the service. The outcome of this has been a number of deaths of patients who have 
interacted with the system and been released from Graylands Hospital, which we saw in the coroner’s report. 
A submission from the Mental Health Law Centre (WA) also makes a compelling case for greater use of CCTV 
cameras. Hon Sally Talbot highlighted the tension between protection and privacy, and there is very much 
a compelling case for CCTV in these facilities in certain areas. No-one wants to watch people going to the toilet 
and everyone has to have a certain level of privacy, but vulnerable people require protection, whether that is 
from staff or other unwell people. That should be paramount.  

When we look at all these cases, in particular the case of Antoinette Williams, which was highlighted in the 
coroner’s report, the question that I ask myself and that I am sure all members of the opposition are asking is: is 
this legislation providing the protections that will prevent those outcomes that we saw for those 10 people who 
lost their lives? I will go through in brief the circumstances around the death of Antoinette Williams. She was 
a 19-year-old Aboriginal girl from Broome who died as an involuntary patient at Graylands Hospital following 
a drug overdose administered by hospital staff and the Royal Flying Doctor Service. On 10 and 11 October, 
Ms Williams presented at Broome following an alleged suicide attempt. She was referred to Graylands Hospital 
for psychiatric treatment. During the flight with the Royal Flying Doctor Service, Ms Williams was given more 
than double the maximum dosage of Haloperidol. It was thought that Ms Williams should have been admitted to 
a general hospital because of the overdose, but Royal Perth Hospital and Sir Charles Gairdner Hospital were not 
told of the dosages that she had been given, so they refused to admit her. On admission to Graylands, the 
receiving psychiatrist did not accept the evidence on the chart of how much of the drug she had received. 
Nevertheless, extra monitoring was ordered but not implemented. Over the course of 17 hours her conscious 
state declined, and rigor mortis had set in before staff discovered next morning that she was dead—despite the 
order to monitor her every 15 minutes. 

There is a litany of failures in the system under the current act, let alone the proposed legislation, and I ask 
myself: is this legislation enough to prevent that from happening again? That tragedy was entirely preventable 
and came about as a result of a series of errors and mistakes. People like Antoinette need to be at the forefront of 
our minds when we scrutinise and pass this legislation. 

I want to talk briefly about the legislation in the context of the mental health needs of the East Metropolitan 
Region. I credit Perth Central Medicare Local and East Metropolitan Medicare Local for doing an outstanding 
job in recently carrying out a mental health needs assessment for the East Metropolitan Region. It also covered 
the city and western suburbs; north east, which includes Bassendean, Bayswater, Stirling and Vincent; and Swan 
and hills, which includes Swan, Kalamunda and Mundaring. It has gathered detailed data on people’s mental 
health needs versus the services available in the sector, and that information is not being gathered by anyone 
else. Without it, there is a complete lack of coordination of services in those areas, so credit to them and I hope 
they are able to continue their excellent work, despite the Abbott government’s attacks on Medicare Locals. 

This mental health needs assessment was finalised in July 2014, so it is very current. It is unusual to get such 
current data, and I will run through some of it. Across the region, the east has the highest number of people with, 
or at risk of developing, mental health issues. The findings are that priority areas in the east are women with 
perinatal depression; Aboriginal people; and people experiencing homelessness who are at a high suicide risk. It 
is a region of very high disadvantage; Swan and hills has the highest number of unemployed and therefore on 
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benefits and Health Care Cards. Nationally, the percentage of people who report very high levels of 
psychological distress is 33.3 per cent; in the Swan and hills district, it is 44.3 per cent—way higher than the 
state and national average. In comparison, the rate in the western suburbs is 23.6 per cent. The percentage in 
Swan and hills is almost twice that of the western suburbs. The east metropolitan health zone rates for self-harm 
are higher than the state rates; death rates from suicide and self-harm are higher in the east than in the west, and 
even higher in the Swan and hills region. It has the highest proportion of Aboriginal and Torres Strait Islanders. 

When we analyse this, there are more women affected by mental illness in Swan and hills; suicide rates in men 
are higher; and men aged over 70 are at highest risk, which came as a surprise to me—the next highest age group 
was 20 to 24. East metro region experiences the highest number of births, so it follows that it would have the 
highest number of women experiencing perinatal and postnatal depression. For Aboriginal people, mental health 
is considered the second-highest burden of disease, and they are twice as likely to be hospitalised with a mental 
illness. Again, this highlights the importance of having Aboriginal health workers in the system, engaged with 
people who find themselves hospitalised. 

I turn now to services. My speech is far too long; I am sure I will have an opportunity to cover this during 
Committee of the Whole. Mental health services are essentially concentrated in the CBD and the western 
suburbs, even though the highest need is in the eastern suburbs; that is not where the services are located. It is 
a patchy mix of government, private services and NGOs. They are not talking to each other and there is a lack of 
coordination. Some services deal only with domestic violence, others only with substance and alcohol abuse. 
There is no coordinated, overarching service provision, and that absolutely needs to happen. 

As part of this legislation, I would like to see a review of those services and how they are coordinated and 
targeted to those particular areas of need. I would also like to see a review of how those services are dealing with 
the physical needs of people with mental health issues. People with mental health issues suffer comorbid chronic 
physical conditions such as diabetes, adverse drug events, chronic obstructive pulmonary disease, convulsions, 
epilepsy and congestive heart failure. People tend to have their mental health issues dealt with but not their 
physical health needs, and 60 per cent of mental health problems are reduced when physical health is fully 
investigated and those problems are treated. 

I know that SANE and Arafmi in their submissions to this bill made a big pitch about people’s physical health to 
also be seriously considered when people are being treated for mental health issues. A number of workforce 
issues have been highlighted over the years through various reports, but I want to know whether the government 
is going to resource comprehensive training for front-line staff under the legislation and to provide the 
opportunity for front-line staff such as nurses to have input into how the training is implemented. The questions 
asked by Hon Alanna Clohesy were excellent in that regard. There will be a number of changes that will lead to 
more work for nursing staff, so this is an already incredibly stretched environment. Will there be additional 
resources provided to take that into account so that there is enough time for patient care and treatment? A lot of 
these changes will necessitate additional training for nursing staff, which will need to be paid for by the 
government, and the staff will need to be given the time to do it. 

In summary, I am very pleased to support the legislation. I have questions, and I have highlighted why it is so 
incredibly important to ask them. I want to see it as part of a well-resourced, overarching strategy, and a review 
of those services in the community. I look forward to raising some of these issues with the minister in 
Committee of the Whole. 

HON DARREN WEST (Agricultural) [5.47 pm]: I will keep my remarks brief and make a short contribution 
to this very important debate because I have to leave the house after dinner on urgent parliamentary business. 
I think it is true to say that of all the pieces of legislation that will come before this thirty-ninth Parliament, this 
may well be one of the more significant, hence the need to get it right. I agree with the excellent contributions 
made by the previous speakers, which save me from covering many of those issues again. There is clearly a huge 
area of need in our community. As an elected group of representatives of the community, there is an expectation 
that the bill will be welcomed by the sector and the community. We need to get it right and we need to move on 
with it and do it properly. 

I want to touch on a few of the issues that have been raised that are particularly important in my electorate. 
I have had issues around the consultation raised, similar to what was pointed out by earlier speakers. Some of the 
staff on shifts have expressed to me that they did not feel that they had an adequate chance to consult, and 
I know that they will be given more chances to consult, so I hope that is kept in mind when there is further 
working up of the legislation and the amendments. As we all know, this legislation affects members from all 
quarters of our community; it is not from any particular group. Members of this house represent people from 
remote communities, regional centres and metropolitan areas, and all socioeconomic groups or classes, if you 
like, of people affected by mental health issues. That makes it very, very difficult to have a piece of legislation 
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that suits everybody and fits every condition. I accept there are great challenges, and I commend the government 
on having the courage to step up to the plate and give it a red-hot go; that is a good thing that I support. 

There have been references to some of the other things I had in my notes about the deaths at Graylands Hospital. 
We are one of the wealthiest constituencies in the Organisation for Economic Cooperation and Development, yet 
we are still staring at this problem because we have not, in the past, been prepared to have a go at it. I am pleased 
that is now changing. 

I have some questions and concerns around the capacity of the government to follow up on what we come up 
with as a binding piece of legislation. I certainly have some concerns about the federal Liberal government’s 
willingness to be heavily involved in this space. We are expecting the axing of the Medicare Locals, and things 
such as the $7 GP co-payment; they do not relate to mental health, but they cause concern in the community 
about whether the federal government is really fair dinkum about engaging in this space. It will require a lot of 
money and a lot of federal engagement, and I certainly hope the message gets to the state government’s 
colleagues in Canberra that we will need their support in moving forward mental health in Western Australia. 

Geraldton is one of the major centres in my electorate and 42 000 people live there, but there are no acute 
psychiatric unit services in Geraldton. Patients in need of those services are sedated and flown to Perth, which 
creates a whole lot of issues, especially if it is an Aboriginal person coming out of country. It does not help, and 
those are the sorts of things I am talking about. Once the Mental Health Bill 2013 and Mental Health Legislation 
Amendment Bill 2013 have passed and we have all agreed on the way forward, the follow up is what I have the 
most concern about in this government’s capacity to deliver. There is an urgent area of need in the midwest for 
acute psychiatric services. Those are the sorts of things we are up against in regional Western Australia. 
A disparate population is spread across the state, and we need to work out a way to provide backup services in 
the area of mental health to all Western Australians. That will be difficult and provide some challenge. 

I suggest that we try to get our National Party friends on board with this with royalties for regions spending. 
Mental health services in regional Western Australia would be a great spend. I can think of no better place for 
the channelling of the funds that are being underspent. There are some well-known examples of where the funds 
have not been well spent, and I think that is an area that might need to be changed so that royalties for regions 
can help put some of these services that are desperately required into areas in regional Western Australia. I think 
it is needs versus wants; we are funding a lot of things we want, but the area of mental health and services, such 
as acute psychiatric services in the midwest, is an area of great need. I will be interested to follow up on the 
WA National Party’s position on this, because the need for mental health services is clearly an area that I come 
across every time I visit a community in regional Western Australia. I will not be partisan about this; we all need 
to get together to formulate a good, strong position as elected representatives of this Parliament. I think this is a 
classic case of when policy should come before politics, but governments get to make these sorts of decisions. 
Good decisions will always have my support; bad decisions will always attract my criticism. There is certainly 
room for improvement when it comes to some of the spending of money in regional Western Australia. 

Hon Amber-Jade Sanderson raised the issue of being detained in regional Western Australia for six days; to me, 
also, that seems far too long. Surely we can come up with a better model. We choose to live in regional 
Western Australia, but why do we have to have such a different position from our counterparts in the 
metropolitan areas time after time? Surely on some of these issues we can get together and work out a policy that 
fits closer with what is available in the metropolitan area. 

There is an immense amount of proposed amendments to the Mental Health Bill 2013 that will take a lot of time 
and will test everybody’s mettle, I am sure, at different times during the Committee of the Whole. But I think it 
is always important to remember that the five parties represented in this thirty-ninth Parliament can all have their 
say, and we should all come together to form a good piece of legislation that we can all be proud of and use as 
a launching pad to move forward. 

I focused on Geraldton in my remarks about the Agricultural Region, and it would be remiss of me to not 
mention other communities I have been to that are also looking to this government for its highly anticipated 
legislation. Areas such as Moora in the midlands, which has a high Indigenous population, have been tormented 
at different times by sufferers of mental health conditions. We have similar issues in Northam and Narrogin, and 
right across the wheatbelt there are spread out populations with a need for mental health services. When I have 
been to Katanning in the great southern, the need for enhanced mental health services there and across the region 
is always raised with me. 

I will not rattle on too much longer, but I reiterate that we need to get this legislation right. I ask the minister to 
please listen to the arguments put up by all quarters of the house. I do not think anyone will go into it with their 
political colours blazing; I think everyone is generally in agreement about wanting good legislation, and we will 
all have different views on how that might look, but the legislation will be better through everybody’s input. 
Sometimes the opposition will have a different view, and sometimes it may be a good view, and the community 
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has differing views; it is our challenge to pick out the best of that. Consulting is the key, in my view, to getting 
this right, and I look forward to being engaged. I will take a great interest in what subsequent speakers add, 
because so far this has been an engaging and enlightening debate. 

There should be consultation across all sectors of this diverse area. I do not have to tell the minister because 
I know she is across it, but I wanted to put on the record that that includes members of the community, right up 
through to the specialists. Nursing staff and domestic staff in facilities work day in, day out with people suffering 
mental illness and mental problems, and carers work hard and provide an enormous benefit to the community; 
I think their views will be very important. Often carers have to travel long distances with people suffering mental 
illnesses. The input of people who have been through a mental illness would certainly be useful; even some of 
those who are currently suffering could provide good feedback to us to make this better legislation. The views 
and experiences of organisations such as Lifeline Australia and other agencies that are available when people are 
in times of need will be important in the final formation of this legislation. 

Thanks for the opportunity to speak. I look forward to the rest of the debate. This is a very important and 
difficult piece of legislation, but I hope that if we get it right we will all look back on it after having left 
Parliament and say that we started this and we generated a good Mental Health Bill that will serve us well into 
the future in Western Australia. 

The ACTING PRESIDENT (Hon Liz Behjat): I will give the call to Hon Jacqui Boydell, but noting the time 
I will leave the chair until the ringing of the bells. 

Sitting suspended from 6.00 to 7.30 pm 

HON JACQUI BOYDELL (Mining and Pastoral) [7.30 pm]: I rise tonight to discuss the Mental Health Bill 
2013 and the Mental Health Legislation Amendment Bill 2013. It is obvious from debate in this house today and 
in the other place that everyone has given due consideration to the bills. Members understand the impact of 
mental health issues on Western Australian society. It is a good thing that we have had considered debate and 
discussion. I look forward to the committee stage when the Minister for Mental Health will address the credible 
issues raised by members. As has been relayed by the debate, we all understand that mental illness has far-
reaching effects on Western Australian communities. We agree that collectively we must do everything in our 
power to ensure that those with mental health issues, their families and the health professionals who support 
them are themselves supported by best practice, international guidelines and a legislative framework, which is 
what the government and the Minister for Mental Health are attempting to do by bringing these bills before the 
house.  

The lengthy debate on the bills in the other place, the level of interest in the bills displayed by members in this 
house and the level of public interest in this issue mean that we stand united by the view that these mental health 
bills are a much-needed development in the support of mental health patients and their families. Mental health 
patients are a particularly vulnerable section of the community. They are bound by the Mental Health Act, which 
is very much out of step with best practice guidelines as they relate to the rights and freedoms of those facing 
mental health challenges and their carers, friends and relatives in this space. I am especially pleased that the bills 
are only one part of a much broader commitment to improve mental health services and facilities in 
Western Australia, which is important in not only metropolitan Perth, but also essential in regional areas where 
there are substantial gaps. We will probably continue to be challenged by the service delivery of mental health in 
regional areas. I will try to address some of those issues and suggest a way forward while recognising the 
advancements in the way that we treat people with mental health issues.  

In my contribution tonight I will touch on some of the more controversial aspects of the bill. Specifically, I will 
refer to the use of electroconvulsive therapy and psychosurgery as treatment options, which other members have 
already discussed. It is good that those issues have been raised. In the first instance, I will comment on the time 
and effort of the government in delivering these bills which, I am sure we all recognise, have been a long and 
significant undertaking. Indeed, it has taken 10 years to get to this point with the process involving 
internationally renowned experts, including Gregor Henderson and Professor Terry Carney from the 
University of Sydney, as well as a detailed review of the act in 2003 by Professor Holman, which we 
colloquially refer to as the “Holman review”. Professor Stokes also undertook a review of the process involved 
in the administration, referral, discharge and transfer practices of public mental health facilities and services in 
Western Australia in July 2012. Parts of that review were used to inform some aspects of these bills, although 
they were minor given the timing of the bill. The involvement of highly regarded experts in this process should 
demonstrate to concerned stakeholders and to us as members representing our constituents—I know members 
have been inundated by people who are concerned about the bills, which is a good thing—that the bills and any 
reforms that follow from the reviews are the result of expert analysis of the psychiatric community and best 
practice guidelines. I am especially pleased about the level of community engagement in this process, which 
gave those at the coalface—patients and their relatives and extended family members and professionals within 
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the mental health space—the opportunity to engage in the various draft bills. Given the number of submissions 
received and the quality of those submissions, one assumes that the process was accessible. I note that some 
1 200 submissions were received during the three-month consultation period, that 600 participants attended 40 
forums and that a further 100 submissions were received on the green bill. That is a highly extensive consultation 
process, for which I commend the minister. The extent of input speaks volume about the magnitude and the 
importance of effectively managing mental health service delivery in Western Australia. I know that is important 
to all members of the house. I note that the bills were revised to take into account the issues identified during the 
submission period. Although I have some concerns about some aspects of the bills, which I will raise tonight, 
I broadly consider that these bills, together with the implementation of the recommendations from the 
Stokes report on admission practices and the focus to improve access to mental health practitioners in regional 
areas, go to considerable lengths to reform mental health in Western Australia so that it is in line with national 
and international expectations and practices. It is pretty evident that the bills have received a lot of attention in 
this and the other place and, of course, in the public and professional arenas. As I said earlier, all members have 
heard the pros and cons of the bills, having been lobbied by many different people in the community. I thank and 
applaud people right across the spectrum who made contact with their local member from this or the other place. 
Indeed, that process allowed members to make better decisions about how to implement practices that, in the 
long term, will support all communities. It is not surprising that aspects of the bills are intensely polarising and 
have certainly been focused on during the debate. There is no question that we are dealing with something that is 
very sensitive. Unfortunately, it is also a field of medicine that has been associated in the past with unsavoury 
images and practices. That is a legacy that mental health services and mental health providers have to deal with 
today because I think it is a field that lacks understanding. It is a very intimate field of medicine and, 
unfortunately, it has a bit of a bad rap, I guess. It has therefore been a struggle for the wider community to 
understand some of the changes in the Mental Health Bill, especially in relation to electroconvulsive therapy and 
psychosurgery. I think we need to have considerable debate about this bill. As I said, I look forward to the 
Minister for Mental Health’s reply on how it will affect the individuals being treated, their families and the 
professional psychiatric community who will be bound by this legislation.  

The use of both electroconvulsive therapy and psychotherapy as treatment options is without a doubt the most 
controversial aspect of this legislation. From reading a lot of the debate in the other house I have gleaned that 
there seems to be two separate issues raised by members; firstly, the blanket use of ECT and psychotherapy as 
treatment options in themselves and, secondly, the way these treatment options are available to juveniles as 
young as 14 for ECT, and 16 for psychotherapy. I think they are the two main areas that received the greatest 
profile in that debate. There seem to be some strong and conflicting views among the wider community and 
health practitioners in the medical field globally about the use and effectiveness of ECT, particularly for the 
treatment of mental health patients regardless of age. There is no doubt that it is a very difficult field. One school 
of thought argues that ECT should be banned entirely—we should just ban it and not allow people access to that 
form of treatment—believing its potential impact on the cognitive functionality of people to be too great. An 
alternative school of thought, especially among some practitioners in the mental health field, suggests that ECT 
can and does play a critical role in a patient’s treatment and must be available as a treatment option.  

Given that I have been lobbied fairly strongly by different areas of the community—I am not a mental health 
practitioner—my parliamentary and National Party colleagues and I sought some professional opinions on both 
sides of the fence on how to provide a health system that will deliver some really meaningful outcomes to 
patients suffering, and their families. On a number of occasions we were fortunate to meet with practising 
psychiatrists to discuss particular aspects of this bill in detail and get answers to concerns we had about ECT as 
a practice generally, particularly its use on children because that seems to be the aspect that has caused greatest 
concern. The psychiatrists we met indicated that ECT is currently performed in Perth and is available in all the 
major public hospitals and other private hospitals such as the Perth Clinic and the Marian Centre. Just up the 
road from Parliament House where we sit tonight is the Perth Clinic, considered to be a leading facility for the 
treatment of mental illness in Western Australia, and I think that is recognised by us all. On the clinic’s website 
it notes — 

ECT is the most effective and rapidly acting treatment for severe depression available today. Scientific 
evidence and peer-review medical literature supports the safety and efficacy of ECT. There are 
consistent findings in medical literature that ECT is effective in the treatment of a range of serious 
conditions including major depressive disorder, bipolar disorder, catatonia, psychotic depression, 
medication resistant schizophrenia and other severely disabling conditions, many of which are 
unresponsive to all other treatments.  

We still use ECT today because no other approved treatment has yet been able to replace it. When 
depression goes untreated or when it is ineffectively treated, it can cause enormous suffering and even 
death …  
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Unfortunately, I think we have all witnessed that. It continues — 
ECT saves lives.  

As I said, that is a quote from the Perth Clinic website—“ECT saves lives”. It continues —  
ECT works even when psychotherapy or medications fail.  
ECT is an essential part of the treatment options offered by Perth Clinic.  

Similarly, the Marian Centre echoes these views and refers to ECT in particular as — 
… a life saving procedure for many patients suffering from severe psychiatric problems.  

The Marian Centre follows on by stating — 

Further technological advances and increasingly refined technical aspects of this treatment has 
dramatically improved is effectiveness, safety and, as a result of that, patients’ acceptability … 
Continued improvements have reduced side effects, particularly in relation to the negative impact of 
ECT on cognitive functioning. 

That was an issue raised as a concern by health professionals. It continues — 

In the recent decade we have observed a revival of this procedure and broader recognition of its 
effectiveness and safety profile.  

Some members in the other house expressed concern over the scientific integrity of ECT and therefore 
questioned whether it should be banned entirely. I suggest that in Western Australia there seems to be 
considerable support for the use of ECT but there are certainly concerns around its use. Psychiatrists I met over 
a number of months and received advice from considered it to be highly effective, with a success rate of 
85 per cent. An 85 per cent success rate in ECT is exceptionally high, with improvements in a patient’s condition 
seen usually within two to five treatments. It is a great thing for people suffering that degree of mental health 
illness to see recovery within two to five treatments. I think the scientific and health professional evidence is 
there to suggest it is a treatment that we need to continue to make available to patients. I therefore strongly 
support the views of the Minister for Mental Health and the government that banning entirely the use of ECT 
would potentially deny a person the opportunity to recover. I do not think that is what we are about. No-one in 
this house wants mental health patients not to have the opportunity to recover. In light of the community concern 
that surrounds this bill, we can implement the appropriate safeguards and protocols governing its use. In fact, we 
see that around its use now. We need to provide community opinion with balance, and I think that is evident 
within this bill. ECT continues to remain the last treatment option for patients when all other treatments and 
medications have proved to be ineffective. Patients, families and their health professionals must go through 
a stepped process before ECT is considered an option for treatment. In extreme cases it is currently over-
performed on patients who are generally housed in mental health centres and have received the opinions of two 
psychiatrists.  

The use of psychosurgery is also contentious. I heard Hon Amber-Jade Sanderson refer to it not being used since 
the 1970s. From my research, I certainly concur with that but I am interested in the minister’s comment that that 
might not be the case. I look forward to her explanation to the house on that. Other stakeholders, both within and 
outside mental health, have called for this treatment option to be banned entirely. In including psychosurgery as 
a treatment option, the government is futureproofing. Some emerging forms of treatment, particularly brain 
stimulation, could play a key role in the treatment of severe mental illness into the future. There are two clear 
alternatives. We can either remove psychosurgery as a treatment option now, with a view to initiating an 
amendment to the legislation in the future to allow those treatments to be used—which would seem a long and 
lengthy process—or we include it in the current bills, as they are surrounded by regulations restricting its use. To 
me, the latter is a better option because it allows for developments in the scientific field in the treatment of 
mental illness. It would allow the freedom to adopt those changes. These people are highly trained professionals 
who treat patients on a daily basis. Legislation needs to support advances in technology and science, and 
therefore advances in treatment options for patients. I stand by the idea of futureproofing as it means that patients 
could potentially benefit from future medical developments. It would mean that potentially life-saving treatments 
are not caught up in lengthy legislative processes and people can obtain access to those treatments. It is a very 
sound and sensible response to allow patients, families and health professionals in the future to access advances 
in medicine. That is a good thing.  

I also stand in support of the processes surrounding voluntary and involuntary patients with the use of 
electroconvulsive therapy. The bills state that ECT can be used only on voluntary patients with informed 
consent; for involuntary patients, with the Mental Health Tribunal’s approval; or, in the case of an emergency, 
the Chief Psychiatrist is required to give approval. I am confident that the involvement of the Mental Health 
Tribunal or the Chief Psychiatrist means that there will be a clear line of responsibility and accountability in the 
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use of those treatment options for patients. I have every faith in our health professionals—in the 
Chief Psychiatrist and in the Mental Health Tribunal—that they will carry out the regulatory process to best 
assist patients who require mental health treatment.  

My biggest concern about the bills is the age restriction imposed on the use of ECT and psychosurgery. I stand in 
support of the Royal Australian and New Zealand College of Psychiatrists, which considers the decision to 
impose age restrictions on ECT in particular to have unfortunate and severe consequences on patients. The 
college is a leading body in the development and training of mental health practices and procedures in Australia 
and New Zealand. In both countries, psychiatrists must receive accreditation from this body before they can 
practise. These people are trained professionals. We would seek advice from them to access mental health care. 
We rely on this body to provide a guiding light. As I understand it, Professor Holman’s review in 2003 suggested 
that ECT treatment should have age restrictions. That review was undertaken 11 years ago. Since then, there 
have been advances in medical technology and in the treatment of mental health conditions. We have advanced 
so far in 2014 that I do not believe that we should restrict access to children in the use of a treatment that might 
help them in the future.  

I mentioned a quote from the Marian Centre’s website. It considered that these treatment options have received 
broader recognition over the past decade, given greater evidence of the effectiveness and the safety profile of 
ECT. We need to take that into consideration. The psychiatrists we consulted are concerned about this decision 
to impose age restrictions, and rightly so in my mind, as health professionals are now placed in a situation 
whereby on the one hand their medical training mandates them to treat “in the best interests of the patient” and 
on the other side the legislation before the house actually prevents them from doing just that. I think we are all 
very aware that unfortunately medical problems are not age selective and neither are mental health conditions. 
Babies, children and adolescents are diagnosed with cancers on a daily basis and are required to go through 
gruelling chemotherapy treatment. There are no age restrictions placed on these conditions or on their treatments, 
but they are gruelling—I recognise that. Those families and children are allowed to access those treatments in 
the hope that they will be able to lead a normal, healthy life in the future.  

Autism spectrum disorder is a lifelong disability that affects about one in 100 Australians. In our discussions 
with an adolescent psychiatrist, she referred specifically to autism. Autism spectrum disorder is termed as such 
to reflect the different challenges faced and the varying degrees of severity. Some autistic children may go 
through periods in which they will not eat or drink, or have extremely aggressive qualities. Others may have 
difficulties learning and communicating. ECT is now potentially seen to be an effective treatment option for 
these disorders. In my opinion the issue of ECT impacting on the developing brain is not supported by current 
medical evidence. However, there is an abundance of studies telling us that early childhood intervention is 
a fundamental platform for children and their families for emotional and academic intelligence into the future. 
Early mental health treatment is the best way to allow people to manage their illness, to engage with their 
communities and to allow them to lead a normal life. It allows people to get jobs, manage relationships, have 
friends and to be actively involved in their communities. We should allow children and their families access to 
that treatment. It gives them an option to live a normal life. That is the basis of my argument and it is why I do 
not support age restrictions on ECT or psychosurgery.  

In these bills, a child with depression or autism must now wait until they are 14 years old to receive a treatment 
that could give them a better quality of life. That is what these bills propose. The adolescent psychiatrist I spoke 
to, and a number of other psychiatrists in the field, made this point very clear: prolonged and untreated mental 
health problems such as depression and autism can be extremely harmful to the development of the brain, 
leading to an unproductive life. People may not be able to manage a relationship or live a fulfilling life, but 
allowing them access to treatment as children would give them life-changing treatment and allow them and their 
families to carry on a normal life. I am very concerned that we have moved away from the broader psychiatric 
community in this area. Part of this, unfortunately, is caught up in past stigmas and prejudices, and 
fearmongering—not scientific and professional opinion. It seems to me that we are not really considering the 
impact of this decision on the children and their families and on the children’s long-term development. I know 
that it is a hard balance to strike when considering whether to have restrictions or whether the treatment should 
be banned entirely. I know it is a very sensitive public issue and I have no doubt that it has been difficult to find 
a balance between all those views, so I look forward to the minister’s contribution in that area. However, I think 
we need to provide health professionals with all available options to treat people, whether they be children or 
adults. The right professionally diagnosed treatment is a way forward to manage a person’s illness. 

I have heard the concerns about the age ban and the age limits. I will quote from a book entitled Each Day I Like 
It Better: Autism, ECT, and the Treatment of Our Most Impaired Children written by the mother of a son who 
was diagnosed with autism at the age of two years. I am very concerned when I read stories about the impacts 
that this area will have on families. I strongly encourage each member in the house to read that book; it is 
profound. The mother describes how her son suffered from frequent, unpredictable rages until he was about 
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10 years of age, when the family tried, as a last option, electroconvulsive therapy. He would severely injure 
himself prior to that treatment, and it was only a matter of time before the wellbeing of his siblings was also 
threatened, and that is referred to in the book. The quality of life of that child and his family now depends 
exclusively on his access to ECT. I will reference one comment by the mother on page 160 of the book. She 
states — 

… it surprises, saddens, and yes, scares me to hear the anti-ECT movement call for ECT to be banned. 
I want to believe that most of these cries come from people who have no idea how much ECT has 
helped us reclaim our children, … 

It has helped to reclaim children from the mental illness imposed on them, possibly for a lifetime, if they do not 
have access to the right treatment. 

As somewhat of a justification for, or defence of, this age restriction, I am told—this has been presented to me—
that in Western Australia there has been only a handful of cases of children under the age of 14 years who have 
required access to ECT. To me, the number of children who have needed to access that treatment is not 
significant. The fact that one child could potentially be denied lifesaving treatment as a result of this decision is 
of real concern to me and the community. Morally and pragmatically speaking, we cannot impose a ban on ECT 
for children, but given the community concern that exists, it is our role not to preclude this as a treatment option, 
but to ensure that appropriate safeguards involving independent psychiatrists and the Mental Health Tribunal are 
in place. I am sure that at the conclusion of my contribution, the minister will address this issue directly and why 
the age restriction has been imposed in the bill, so I look forward to that. 

Aside from that very crucial issue, overall I consider this bill to be an important development in the process of 
reforming the mental health system in Western Australia. I think the bill is generally considered a step forward 
among health professionals. Just as any other medical field is permitted to develop and evolve, so should the 
field of psychiatry. Psychosurgery has been trialled as a potentially effective option for the treatment of 
Parkinson’s disease, but it is considered too dangerous for the treatment of mental illness. Unfortunately, all 
these stereotypes have unintentional repercussions on the sufferers of mental illness. We are potentially placing 
mental health patients in a separate, unique and special category, and I think we need to acknowledge that these 
illnesses are just like any other. Mental illness is like a physical illness. We should not put in place restrictions 
and bans and continue to add fuel to the fire of the fear of mental illness by parents and families. We need to 
desegregate the people who have that fear. Mental illness is like any other illness; it just requires the right 
treatment. This bill needs to play a role in normalising the field of mental health, not contribute to the stereotypes 
and stigmas, and with that there appears to be a significant role for community education and awareness about 
mental health and its treatments. I know that the minister is very strong in that field and will continue to deliver 
education around mental health to enable the community to understand how to deal with people with mental 
health issues. 

Before I close tonight, the other point I would like to address that has been raised by a few members in the house 
is clause 28, “Detention to enable person to be taken to authorised hospital or other place”. Specifically, a person 
is not permitted to be detained for more than 72 hours in the metropolitan area or for 144 hours in regional areas. 
I have heard the question asked: why is that and is that a detriment? Although some may consider this to be 
discriminatory, there are a number of relevant factors at play for people who live in a remote community that 
make this a necessary point of difference. In particular, constituents in Bunbury or Busselton have access to 
a mental health facility, or they are an hour away from the metropolitan area. The intent of the clause is not to 
lock up people for six days; it is to allow people to be treated for up to six days to give them the time and space 
required to make sure that they receive the right treatment for their mental health condition, and that could be 
imposed for a number of reasons. It is unfortunate but this is the reality of regional WA.  

Although we are working to change health care in regional Western Australia, very few remote communities in 
particular have direct access to the relevant mental health care that might be needed. In most cases, someone 
living in, say, Halls Creek would need to travel to Kununurra or Broome for medical treatment. Flight services in 
that part of the world are irregular or they would need to travel great distances on roads that are sometimes very 
difficult to drive on. That is the reality of regional areas, particularly in remote Western Australia. I think that 
that provision is not a bad thing. It does not discriminate against people in regional Western Australia; it will 
allow health professionals to make sure that they have the right time frame in which to give people the treatment 
they need. If a person is suffering a psychosis, they might need time and space to recover from that psychosis 
before an assessment is made. So, if they live in Bidyadanga and are released within 72 hours, they will not 
receive any mental health treatment because that is not enough time for them to be held so that they can be 
assessed. Although I understand the sentiment, and certainly no-one wants to be discriminated against, I see this 
area of the bill as providing an opportunity for people to access mental health treatment over a realistic period so 
that their mental health condition is diagnosed. As the quality of telehealth facilities and services improves in the 
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future, I hope that the six-day maximum will not be reached. The aim is to have a telehealth service or a mental 
health service that allows people to have treatment in under six days, but the six-day maximum will provide 
a safeguard so that they are in a safe environment to be assessed. I do not think that is discriminatory. Let us not 
forget that the maximum time is six days.  

I would think that every endeavour would be made to get an individual who needs care to an authorised hospital 
as soon as possible. I have met health professionals and mental health professionals across regional 
Western Australia and I do not doubt the fact that they want their patients to be treated in the quickest and most 
appropriate manner. I do not doubt that at all. Some level of detention, unfortunately, may be necessary for the 
patient’s wellbeing and that of others, certainly within their family and in the broader community. For me, that is 
the intention of the bill: to receive a safe treatment option to get a person back into their normal life and 
environment. As someone who grew up in a regional town and as a member for the Mining and Pastoral Region, 
which is exceptionally vast, I do not have a problem with that point of difference; I think it is a good thing. 

On that note, I thank the house for the opportunity to speak on this very important bill that has been much 
anticipated by all members in both the other place and this house. I commend the Minister for Mental Health for 
the bill. As I pointed out in my speech, when we get to that point, I look forward to her addressing the issues 
I have raised. I end by saying that it is a great thing for all members of the house and the community who have 
lobbied strongly to have some input into the bill so that there are ongoing and improving mental health services 
for people within Western Australia. 

HON LYNN MacLAREN (South Metropolitan) [8.11 pm]: I rise to add my voice to those voices we have 
heard in the debate on the Mental Health Bill and to express the support of the Greens for the Mental Health Bill 
2013 and the Mental Health Legislation Amendment Bill 2013. It is not very often that we have an opportunity 
to comment in such depth on an issue on which we all support the government’s initiative. It is clear that the 
government has made a convincing case for reform and for updating the legislation. It has been rightly 
acknowledged that it is an election promise delivered. What is refreshing about the contributions to date is the 
degree of complexity on which members have addressed this matter and the consideration of all sides of the 
problem. Oftentimes in this chamber members find themselves in opposition and in furious and sometimes 
antagonistic arguments about the best way forward, yet it seems we find ourselves, because this has taken some 
time in the development, about to deliver to Western Australia a positive reform in this area of law. It is fair to 
acknowledge the tremendous efforts that the Minister for Mental Health has put into this over considerable time 
to deliver a piece of legislation that is well considered. Anyone who has been in Western Australia for the past 
few years knows that considerable effort has gone into this important legislation. In my experience at the 
Western Australian Council of Social Service and working with the Western Australian Association for 
Mental Health, of which Ann White used to be the chief executive officer, I learned about the challenges that the 
community sector faces in mental health long before coming into Parliament. During my early political life, 
being involved with former member of Parliament Keith Wilson, who ran for a parliamentary seat in the 
South Metropolitan Region in the last election, the issue really came front and centre for me as a politician. 
I think the Barnett government has taken on a very important challenge to deliver updated mental health 
legislation. 

In my second reading contribution I would like to take a different tack from many members and start off, since 
this is a historical bill, by reflecting, as a member of the South Metropolitan Region whose office is in 
Fremantle, on how far we have come. While I was learning about Western Australian history, I was very touched 
to learn what used to happen at the Fremantle Arts Centre, the original asylum in Western Australia. Any 
discussion about mental health law reform might understandably begin by reflecting on our spine-chilling 
colonial history. I became aware of this notorious place when there was an exhibition about the women who 
were held there. It was so impactful and shocking that every time I look at that magnificent building I cannot 
help but hear the suffering and the screams of the people who were once interned there. It is great that we have 
come so far, but in preparing for this speech I had a little look at history. It is fair to say that what we are doing 
now is the polar opposite of what happened back then, particularly when we consider how we are going to 
manage involuntary treatment in the future. Looking back, in November 1857, 10 mentally ill convicts were 
transferred from Fremantle gaol to the new asylum located at Scott’s Warehouse. The Fremantle Lunatic Asylum 
itself was completed and occupied in July 1865. We know that Claremont Hospital for the Insane, which today is 
known as Graylands, opened in August 1903, and that the transfer of patients from Fremantle to Claremont took 
place between 1905 and 1909. It was interesting to me to find out who was considered to be “insane” in those 
days. All the inmates were under the punitive control of prison rules and regulations and over time the asylum 
became the depository for any social problem, such as—I think some members will find this list humorous—
alcoholism, prostitution and the elderly. Yes, the elderly were at one time considered worthy of internment in the 
asylum! The history of the Fremantle Arts Centre points to our looking at the elderly in the context of a social 
problem. Thank goodness, we have come far from there! 
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In my research I also discovered a University of Western Australia Law Review article that reviewed the legal 
treatment of Indigenous people charged and diagnosed with lunacy in Western Australia in the late nineteenth 
and early twentieth centuries. An article entitled “Equal under the Law? Indigenous People and the Lunacy Acts 
in Western Australia to 1920” states — 

… overall, Indigenous admissions to Fremantle and Claremont match the existing profile of common 
white admissions: males from the labouring class, vagrants, those with prison backgrounds, the elderly 
and physically sick, and females suffering from lack of family support. 

The article gives a specific example — 
G(K) was eventually admitted to Fremantle in March 1903. She was more fortunate than LP, an elderly 
Indigenous woman who was admitted to Fremantle in 1906 on the grounds that, ‘The members of her 
own tribe refuse to look after her on account of her madness; as they are afraid of her’. 

When I reflect on how we isolate the people who most need help, it seems that things really have not changed 
that much from 1903. 
History shows that from the 1870s onwards both Fremantle Lunatic Asylum and Claremont Hospital for the 
Insane admitted white and Indigenous patients suffering from the same extremes of age, illness and antisocial 
behaviour, including senile dementia and delirium, which was at that time interpreted as lunacy. The history of 
Indigenous conditions at the Fremantle asylum reveals that there was a space problem, just as we have now. The 
issue of space was a real one; it did not have enough beds. By 1900, the Fremantle Lunatic Asylum was 
notoriously overcrowded and local magistrates were periodically informed that they were not to commit any 
more “lunatics” from their district. Individuals were turned away, sometimes with tragic results; we can reflect 
on how we maybe make that mistake even today.  

The history of what is now the Fremantle Arts Centre somewhat outlines the conditions. The death of a 
Mrs Clifford in 1900 at the hands of a violent patient finally sparked a public scandal. At the time of 
Mrs Clifford’s death, 219 patients were resident in the asylum, with 17 to 20 occupying one room. I encourage 
members to head down to the Fremantle Arts Centre for one of its wonderful exhibitions and to get a sense of 
how big those rooms are; those are the rooms in which they used to house 17 to 20 people. An official inquiry 
finally resulted in the appointment of a medical superintendent and a trained mental health nurse. Darker stories 
tell of several adolescents suffering from venereal disease, who were kept under lock and key on the upper floor 
in the 1930s. Protests in 1941 by several women’s groups concerned about conditions in the home finally 
resulted in its closure. 

This overhaul of the Mental Health Act 1996 is significant. The Greens have supported the aims of the bill and 
continue to support the aims of the bill. During my consultations on behalf of the Greens to contribute to debate 
on the bill before us, many organisations expressed their support for or concerns about the Mental Health Bill; 
many members have mentioned this already. I believe that the lobbyists who were concerned about the worst 
aspects of the proposals before us were very good in their lobbying efforts, and we all received lots of letters. In 
fact, the organisations that advocate on behalf of people who are patients in mental health facilities were very 
good at letting us know exactly what the shortcomings of the bill were. I want to outline some of the major 
concerns that those groups had, and discuss how I followed these up with the minister’s office and during the 
briefings that I had on the bill. As many members have mentioned, some of the issues remain controversial, but 
many of them were dealt with in the lower house, and we have many amendments to the bill before us now to 
address some of the issues that have been raised. 

From a policy perspective, the Greens have always believed that the provision of adequate, affordable and 
coordinated services for all people with a mental illness is a high priority, and that all people who experience 
mental illness should have access to high-quality mental health care treatment and support that is tailored to meet 
their specific needs. We have also advocated, according to our policy, that there should be appropriate 
accommodation options and social support for people with ongoing serious mental illness and increased funding 
for the promotion of mental health and wellbeing. 

Members may recall that I initiated a debate—I think it may have been the first time that we all agreed on 
a motion—on our common commitment to suicide prevention. In that debate I focused on the terrible rate of 
suicide amongst lesbian, gay, bisexual, transgender and intersex individuals, particularly transgender people. 
Other members mentioned issues in their own areas; I remember Hon Nick Goiran mentioning men’s suicide 
rates. The issue of regional and remote suicide also came up, and I think all of us expressed the view that it really 
was time for Western Australia to take some proactive action to reduce the suicide rate. Other members have 
already mentioned in this debate that, unfortunately, Western Australia’s suicide rate is abnormally high, and we 
do need a concerted effort to address that, which means focusing attention on mental health. That is why it is 
really welcome for us to debate this bill now; if anyone read today’s The West Australian, they would have seen 
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that we certainly have the support of that newspaper’s editorial staff to put serious resources into implementing 
a 10-year action plan on mental health. This is an opportunity that we should not squander. 

I have also launched a bit of a campaign to try to address homophobic bullying in schools. That has also been 
taken up as a mental health issue across a wide variety of sectors. Recently—I think it was just a few days ago—
the Equal Opportunity Commission launched a kit for schools on how to address homophobic bullying. I think 
lots of initiatives are happening; we noted the inquiry into FIFO suicide rates. This is a really welcome initiative 
and I applaud the Barnett government for taking this initiative, taking leadership on this issue, and trying to 
address Western Australia’s high suicide rate and to bring it down. 

The Greens policy is to support measures that enable people with mental health problems to have a significant 
say in their individual treatment and care, including the opportunity to give informed consent for their treatment. 
I pay my respects to Alison Xamon, who is no longer in the chamber. As a Greens MP, she was a leader in 
calling for mental health reform, particularly as it pertains to the justice system. 

Hon Helen Morton: She remains heavily involved. 

Hon LYNN MacLAREN: The minister assures me that she remains heavily involved, which is great, because of 
the tremendous skills and intellectual capacity Alison Xamon has to bring to this area. I commend the minister 
for recognising her skills and for bringing her on board to address this issue. 

She has called for better services for vulnerable people and, in fact, during the last election campaign we 
launched the forensic mental health action plan—I commend it to members—which is designed to deliver better 
services, reduce reoffending and enhance committee safety through five areas for action: legislative reform, 
which we are doing today; declared places for people with mental illness on custody orders, which I hope we can 
address soon; increased numbers of forensic mental health beds; forensic mental health services for children and 
young people; and coordinated care for people with serious mental illness in the criminal justice system. 

I will briefly quote Alison Xamon from a speech in this chamber on 22 March 2011, in which she raises 
a significant point that we are addressing here — 

I have raised in this place before, directly with the minister and with the Mental Health Commissioner 
my fervent hope that great effort is made to ensure that the Mental Health Act and the Criminal Law 
(Mentally Impaired Accused) Act, both of which are being reviewed, are not reviewed in silos and that 
they are reviewed jointly. It is critical that we ensure that the review processes occur simultaneously 
because there is such significant overlap between the acts. Although there are great pressures financially 
within the mental health sector, which of course is an area that has been long neglected by successive 
governments and I recognise that a huge catch up needs to be undertaken, this is an area of high 
priority, even more so as our prisons are at bursting point at the moment as record numbers of people 
are being detained. That of course requires money, but I think it is essential that we address the human 
rights issues that we are talking about. I urge that this matter be given the utmost priority. 

That was in 2011; there was lots of urging back in 2010 and 2011, and now we see before us that action has, 
indeed, been taken.  

I will now refer to some of the comments that Hon Jacqui Boydell just made. At a national level, the Greens 
have put considerable effort into improving rural and remote mental health services. I point in particular to the 
Australian Greens consultation led by South Australian Senator Penny Wright, who travelled across Australia in 
2012–13 and listened to stakeholders in 24 towns. She is the Australian Greens spokesperson on mental health. 
She developed recommendations on the unique needs of people living in rural, regional and remote Australia. 
This led to her report, which I have referred to before, entitled “Improving mental health services in country 
Australia: Voices and experiences”. I do not know whether the minister has a copy of this report, but I would be 
happy to provide it to her. I have referred to many of the recommendations on other occasions, and I will briefly 
mention a couple today. Recommendation 1 called for increased funding to community-based initiatives, 
including neighbourhood houses, community wellbeing centres and outreach services. The minister is indicating 
that she has ticked that box. 
Hon Helen Morton: Or ticking it, as a number one priority. 
Hon LYNN MacLAREN: The minister is in the process of ticking it off; that is excellent.  
Recommendation 4 calls for increased funding for training and research aimed at improving the mental health 
workforce, including greater investment in training and education about mental health and suicide prevention for 
front-line workers and community members. That is very relevant to yesterday’s article in The West Australian 
that pointed to the positions that we are missing out on in mental health, and there is a shortage of workers in that 
area. 
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Hon Helen Morton: Is that recommendation referring to general front-line workers around their role in suicide 
prevention or specifically mental health front-line workers? 
Hon LYNN MacLAREN: That is both suicide prevention and mental health. One of the things that 
Senator Penny Wright found is that in remote and regional communities, we are working with the people who 
already live there. We cannot parachute people in; it has to come from the community. 
Hon Helen Morton: Like teachers and other people like that. 
Hon LYNN MacLAREN: I would assume it is about skilling up people with the right triage approach and the 
right skills to support people where they are. I recall that the report indicates that it is basically about making the 
most of what we already have in rural and regional communities, which is why training is an important aspect of 
delivering those outcomes. 

The Mental Health Bill that we have before us focuses a lot on involuntary detention. That should raise the 
question of what can be done before needs reach a crisis point. Those whom Senator Wright spoke with 
advocated for a move away from crisis-focused mental health care towards a more well-rounded approach to 
mental health and wellness. 

The final recommendation from the senator’s report that I wanted to mention is recommendation 8, which calls 
for increased support for existing prevention, early intervention and subacute services in rural, regional and 
remote areas. Those are just three of the recommendations that I draw members’ attention to that are relevant to 
the work before us today. 

In the minister’s second reading speech she said that the debate in the other house was a recognition that we 
understand that mental health is everyone’s business, which has led to several improvements in the bill. We have 
already heard that when a diverse group of individuals, as is constituted in this Council, look at one piece of 
legislation, they can bring a different focus to it. In the early briefing I had, I think I spoke about the need to 
specifically mention lesbian, gay, bisexual, transgender and intersex people because of their high rate of suicide. 
The minister was very responsive in assessing what the bill had in it already, and to some degree addressed my 
concerns about specifically mentioning them. At that stage I might have been the only person who mentioned the 
particular omission of that high-risk group. The opportunity to have that briefing and to raise that issue was 
helpful in the final piece of legislation before us. That was not so much as to the way mental health services will 
be delivered but how mental health services should take into account the fact that people come from a diversity 
of experiences in life and that their mental health condition is not prejudiced by their gender or sexual 
preference. That is really important because when we look at the Fremantle Arts Centre, which used to be the 
Fremantle Lunatic Asylum, being elderly was once a mental health condition. It is important that we take a step 
back and recognise that differences exist and it may not be a mental illness; it might just be someone’s 
uniqueness. I think the mental health services in Western Australia are cognisant of that today. 

The bill focuses on the processes, safeguards and protections around involuntary treatment and detention. 
Resourcing and quality of the system are to be addressed in a further mental health services plan being 
developed by the Mental Health Commission and the Department of Health. The Minister for Mental Health will 
move a number of amendments to terms, corrections to mismatching terms and deletions of extraneous detail, 
which we have before us in supplementary notice paper 3. I still have not had a chance to figure out how 
supplementary notice paper 3 differs from supplementary notice paper 2, which we received earlier today. I am 
sure that the minister will provide us with some information about that in her response to the second reading 
debate. 

I go back to the constituents who spoke to all members about their concerns, in particular, the advocates for 
mental health services. The Mental Health Law Centre was concerned that the right to have access to a lawyer 
was being removed. That certainly rang alarm bells for us. During my briefing, I heard that professional 
guidelines are being drafted on this and will be available shortly. Perhaps the minister can bring us up to date on 
the professional guidelines about access to a lawyer. I was also reassured that the lawyer on the Mental Health 
Tribunal has the casting vote on questions of law. The centre also questioned the process of reviewing 
involuntary detention orders. I understand that any person with a reasonable interest can seek a review of 
involuntary detention orders through the State Administrative Tribunal and then a review by the Supreme Court. 
Amendments have been made to include a new ability to challenge an order. Clause 401(a) of the Mental Health 
Bill allows a challenge to be made after involuntary treatment has already ceased. This leads to a right to seek 
damages and to gain a sense of closure. I had concerns about not being able to access the State Administrative 
Tribunal and instead having to access the Supreme Court if one was seeking damages for involuntary detention. 
That is one of the points that the Mental Health Law Centre raised with me, and I would like the minister to 
address it in her second reading reply. 

My office, like many, has received a number of queries about the use of electroconvulsive therapy and its future 
under a new act. I commend Hon Jacqui Boydell for canvassing all those issues quite thoroughly. Clause 195 of 
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the bill, “ECT on child over 14 years who is voluntary patient” and clause 412 relating to the tribunal’s decision 
on the application of ECT takes consent into the hands of the tribunal. I have heard the calls to ban ECT outright.  

I have also heard that some consumers of mental health services want it retained. We have heard both sides of it. 
The argument has been made that we would not deny children access to lifesaving oncology drugs, so why 
should electroconvulsive therapy not be made available if it can provide considerable relief to patients? The most 
important and minimum standard that must be met is the approval of the Mental Health Tribunal. I can really say 
no more. Those issues have been canvassed thoroughly in debate and with the minister, and they will continue to 
be canvassed, I am sure, repeatedly. The Mental Health Bill will be reviewed in five years, at which stage we 
will determine how it was implemented, whether or not it has been successful and whether there are points that 
need to be fixed. The issue of ECT is controversial—there are no clear answers. However, the important thing is 
that the Mental Health Tribunal must approve any application for its use, which is a failsafe. Although it is 
a controversial issue, it is important that those who are learned about the issues that might arise from the use of 
ECT have the opportunity to carefully scrutinise it in a transparent way. We certainly do not want to limit any 
lifesaving therapies—but that is the dilemma. Is ECT a lifesaving therapy or could it be damaging to someone? 
That is why we have the Mental Health Tribunal. We will see whether it is effective in ensuring that that 
treatment is used in only the best possible ways and under the best possible care that our system can provide. 

On the issue of restraint, I was informed by the minister’s office that — 

Services will be required to report every instance of restraint to the Chief Psychiatrist. This will allow 
the Chief Psychiatrist to identify trends, and to monitor and promote good practice. The 
Chief Psychiatrist will be required to report statistics on use of restraint in its Annual Report, ensuring 
accountability and transparency. 

That is as far as we got with the minister’s office in ensuring that all restraints are publicly reported. We will 
keep an eye on its use in our institutions. 

Clause 401(a) provides the ability to challenge an order after involuntary treatment has already ceased. I put it on 
the record that we raised these issues and received a response. It leads to the right to seek damages; indeed, 
a sense of closure is not to be underestimated, because it is really important. I heard a chap on the radio say that 
he did not want to take his case any further. He had been improperly treated in a mental institution, but he 
wanted to put it behind him and did not want to take it further by pursing it in the legal system. I can understand 
that. However, our job as legislators is to ensure that there is a pathway in the legal system that allows people 
who are mistreated to seek damages and closure so that they can move on. As other members have accurately 
described, it is frightening to think that one could be involuntary detained without due cause. I thank the minister 
and her officers for their briefings. I might need additional briefings on the amendments before us. Perhaps we 
should address them as they come up. 

I want to go into more detail about the advocacy of the Mental Health Law Centre and the 
Australian Association of Social Workers, which have raised a number of aspects that they feel require further 
consideration and suggested amendments to strengthen the safeguards of those that the bill seeks to protect. One 
is the immediate impact when a person is detained. I found this very interesting. It was suggested that clause 4, 
“Definitions” should include that care is used in the bill and should be defined to include “attending to the 
welfare and protection of the patient and the patient’s interests outside the hospital while they are detained”. The 
social workers remarked that at present no-one is made responsible for preserving the detained person’s outside 
life. I refer to the paying of rent, the turning off of power or making arrangements for pets. These matters can 
cause great problems for a person who is suddenly detained and medicated. I was quite shocked to hear that 
when people are involuntarily detained, the door of their home is sometimes left open and they do not know 
what happens to their pets. Anything could happen to that person’s home and their sense of security. After 
a person is detained, treated and released, there is a chance that their place will not be found in the same careful 
way that it was left. As was discussed with the officers, it is a dilemma. Certainly the government should not be 
responsible for paying the rent of a person who has been involuntarily detained. However, somebody must be 
responsible for letting people know that the person no longer lives at the home, locking up the home or looking 
after the person’s pot plants. All the simple things in life that we take for granted fall apart when a person is 
involuntarily detained. There is a gap between the state’s responsibility to provide mental health services to 
someone who can no longer sustain their life and the life itself to ensure they are not victimised by the very 
method used to treat them. Perhaps a social worker could close up the house or tell people that the person no 
longer lives at the home. Often mental illness is associated with isolation. A person who is isolated does not have 
a network of friends or family to look after his home. This issue was brought to my attention by the Mental 
Health Law Centre. I had not realised that this occurs. In debating the bill, we have an opportunity to fix that 
issue and to provide who should protect or preserve the person’s home so that the person has something to come 
back to once the treatment is complete. In this regard, I was told that protections exist under the Guardianship 
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and Administration Act 1990 in the provision for urgent applications. In addition, there is the Charter of Mental 
Health Care Principles in the bill. Principle 9, “Factors influencing mental health and wellbeing” states — 

A mental health service must recognise the range of circumstances, both positive and negative, that 
influence mental health and wellbeing, including relationships, accommodation, recreation, education, 
financial circumstances and employment. 

Just recognising them is pretty broad, but the Charter of Mental Health Care Principles flags that there is 
a responsibility for the mental health service to protect and preserve that accommodation and not to leave it in 
a state of chaos when someone is involuntarily detained on an urgent basis. Principle 11 in Schedule 1 of the 
Mental Health Bill refers to responsibility and dependents, and states — 

A mental health service must acknowledge the responsibilities and commitments of people 
experiencing mental illness, particularly the needs of their children and other dependants. 

Finally, Principle 15, which refers to accountability and improvement, states — 

A mental health service must be accountable, committed to continuous improvement and open to 
solving problems in partnership with all people involved in the treatment, care and support of people 
experiencing mental illness, including their family members, carers and other personal and professional 
support persons. 

In the briefing I was informed that several of the arrangements suggested by the Australian Association of Social 
Workers about care are not within the scope of mental health services, and that we should also note clause 
142(3) on notifying the Chief Mental Health Advocate for broader planning for care. Clause 142(3) states — 

A practitioner or psychiatrist who decides under subsection (1) or (2) that a nominated person, carer or 
close family member is not entitled to be notified of a notifiable event must, as soon as practicable — 

(a) file a record of the decision and the reasons for it; and 

(b) give a copy to the Chief Mental Health Advocate. 

These assurances and principles were not sufficient to allay my concerns about what the Mental Health Law 
Centre and the social workers brought to my attention. Often, when someone is involuntarily detained, their life 
outside falls apart. The door to their house can be left unlocked, the pets can go hungry and the bills pile up. 
I would love to hear the minister address this concern. Is it a common occurrence? Does this happen a lot? If 
there is no intention to amend the definition as proposed by the two groups, how can we be assured that the 
principles will be implemented? 

On the issue of chemical restraint, I received letters from constituents. Again, the Australian Association of 
Social Workers made several suggestions about the use of bodily restraints, arguing that they must be measures 
of absolute last resort and not treatments. Following the briefing, the minister’s office provided information that 
I would like to read into the record. It states — 

The Australian National Mental Health Consumer and Carer Forum of 2009 position statement on 
seclusion and restraint in mental health services defines chemical restraint as “when medication that is 
sedative in effect is prescribed and dispensed to control the person’s behaviour rather than to provide 
treatment.” 

Literature on psychiatry draws the same distinction; that is, the concept hinges on whether an agent 
given as part of the treatment of the patient’s condition was simply to control the patient’s behaviour. 

The bill does not make express reference to chemical restraint. As the response I received from the minister’s 
office states — 

The key reason for this position is that there are many circumstances in which calming the patient may 
be a legitimate object of treatment; for example, where the patient is experiencing acute mania. 

I also understand from my briefing that a standard is being drafted on seclusion and restraint under clause 545. 
I would also expect that in the use of restraints each incident will be published from September onwards. The 
information on the use of restraints is collected under the provisions of clause 233, “Treating psychiatrist (if any) 
must be informed”. Clause 233(3) states — 

A person who informs the treating psychiatrist under subsection (2) must, as soon as practicable — 

(a) record in the approved form — 

(i) the treating psychiatrist’s name and qualifications; and 

(ii) the date and time when the treating psychiatrist was informed; 



Extract from Hansard 
[COUNCIL — Tuesday, 9 September 2014] 

 p5816a-5841a 
Hon Amber-Jade Sanderson; Hon Darren West; Hon Jacqui Boydell; Hon Lynn MacLaren; Hon Helen Morton 

 [20] 

and 

(b) file the record and give a copy to the person. 

In terms of reporting, I note that the bill takes advantage of the internet and aims to make information readily 
available and updated, as clause 547, “Publication on Agency’s website”, states — 

It is sufficient for compliance with section 545 if a copy of the guidelines or standards is published on 
a website maintained by the Agency. 

I have maybe four more points, and then I will conclude my second reading contribution. These points will be 
familiar to the minister. I just want to make sure that the record shows that the concerns of the Mental Health 
Law Centre and the social workers were actually addressed by the officers who met with me. The 
Australian Association of Social Workers argues that each incident of restraint should be reported to the 
Chief Mental Health Advocate. The officers advise me that the advocate has access to records and can ask 
questions and that existing powers on all medical records and clause 531 are relevant here. Annual report 
preparation within three months after 30 June each year must include statistics on bodily restraint applied during 
the year. 

The social workers also contacted me with concerns about children and electroconvulsive therapy. They feel that 
the minimum age should be set at 16 years, and that in the event that a child refuses to engage with their parent 
or guardian the State Administrative Tribunal should make a decision on ECT. The Mental Health Tribunal 
makes decisions in such situations, which is covered by clause 412(1)(d). I will not quote that here, because we 
know what it says now. A fifth point was that questions were raised on the issue of civil penalties. I was 
informed at the briefing that complaints can be made to the Australian Health Practitioner Regulation Agency on 
incidents of practice in the mental health service. 

The Mental Health Law Centre has been very helpful in outlining its concerns, and I want to express my 
appreciation for the time its officers have spent with me discussing the bill and the ways to improve this service. 
I will only mention three of the 10 points that were particular sticking points for the centre. I have addressed 
many of these, but I think we should have the minister on the record in response to this one in particular. One of 
the points the centre raised was around the right to a lawyer on reviewing involuntary status. The principal 
solicitor and general manager, Sandra Boulter, asserts that the current legislation entitles involuntary patients to 
a lawyer to represent them at Mental Health Review Board reviews. In the briefing arranged by the minister’s 
office I heard that the current act does not provide for this, and that the bill replicates the act in this regard. 
I request that the minister clarify these provisions in her response so that all the interested parties are aware of 
their rights and responsibilities. 

Hon Nick Goiran: Isn’t there a common law right to have a legal practitioner if you want one? 

Hon LYNN MacLAREN: I cannot answer that. Is there? The minister may have something prepared. I do not 
think that I am the first person to have raised this issue. Hopefully, the minister will be able to answer that 
question very soon. 

Penultimately, the centre drew attention to the issue of unlawful detention, which the departmental advisers 
discussed as false imprisonment. The bill provides for the declaration on the validity of treatment orders in 
clause 398, and the grounds for failing to comply under clause 401. The centre requested that there be a conferral 
of power on the State Administrative Tribunal to hear and determine claims for damages in this area. However, 
I understand that it is not a function of the SAT to award damages. The bill has a limited liability clause, and 
damages can be awarded by the Supreme Court. As members would know, bringing an action in the 
Supreme Court is a course that is not available to many. It is much more expensive to bring a case in the 
Supreme Court than in the State Administrative Tribunal. This puts up a barrier that many might find 
insurmountable. I ask the minister whether she feels it is fair in this circumstance. One of the things mentioned 
was whether there could be a mental health court, if there is any capacity for that. I believe that exists in other 
jurisdictions. 

Hon Helen Morton: Did I just hear you say that you wanted to know whether we could put in place a mental 
health court? 

Hon LYNN MacLAREN: I think that in other jurisdictions it is handled in that way. I just think that if the 
State Administrative Tribunal does not deal with damages, it is not the appropriate court, and there is an onerous 
bar of expense to overcome to get into the Supreme Court. 

Hon Helen Morton: Do you know about the mental health courts that are currently operating? You might be 
talking about something different. 

Hon LYNN MacLAREN: Does the mental health court that currently operates award damages? 
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Hon Helen Morton: I do not think so. 

Hon LYNN MacLAREN: That might be the issue. 

Hon Helen Morton: It is for people with a mental illness. 

Hon LYNN MacLAREN: I think there is a gap there, according to the Mental Health Law Centre. 

Hon Helen Morton: Instead of SAT, or the Supreme Court? 

Hon LYNN MacLAREN: SAT cannot award damages, apparently. 

Access to the Supreme Court is onerous; it is a higher bar, but the minister can address that in her reply tonight. 
The Mental Health Law Centre called for new clause 592 on the obligation of the manager of a place where 
a referred person or patient of a mental health service is visiting, staying or detained to ensure that the provisions 
of the act relating to a referral admission for treatment or care and/or discharge are complied with. The MHLC 
recommended that in line with concerns over obligations regarding compliance. The minister’s advisers say the 
Mental Health Bill is in various ways more specific rather than providing for a general obligation dealing with 
compliance; it may be that a general requirement is redundant. However, it seems to me that the experience of 
the Mental Health Law Centre could well be taken into consideration and that a general clause may prove to be 
necessary. In this regard, I want to again mention that, under clause 585, the new act will be reviewed in five 
years. To conclude, it is worth acknowledging that no fewer than three petitions have been recently tabled on 
safeguards and involuntary treatment. I hope that the provisions in the Mental Health Bill that we are on the road 
to passing will address the concerns around potential misdiagnosis, which have been raised by the three different 
petitions that have been tabled in this place. 

Minister, as has been noted by many members, we all commend the work that has been put into this and the 
tremendous amount of effort and consultation that has been done over a long period. I think the minister should 
have a sense of achievement in getting to this stage and that soon we will be able to put into the parliamentary 
annals a good piece of legislation that shows the tremendous achievement of the minister. I commend the bill 
and thank the minister for bringing it to us and for the opportunity for all of us to comment in this constructive 
fashion and to deliver a good piece of legislation for those people who are some of the most vulnerable people in 
Western Australia—those who are involuntarily detained due to mental illness. 

HON HELEN MORTON (East Metropolitan — Minister for Mental Health) [9.02 pm] — in reply: I would 
like to start by thanking everyone for making what I consider to be a great contribution to the debate on the 
Mental Health Bill 2013 and the Mental Health Legislation Amendment Bill 2013 and for their understanding of 
what the Mental Health Bill is meant to achieve. It is obvious from what everyone has said that across the board 
here, we share a deep commitment to ensuring that we get better outcomes for people with mental illness and 
their families in Western Australia and, obviously, I believe the bill will help achieve that. I am also aware that 
most people have indicated that this legislation is a significant improvement on the existing act. I agree with that 
but just an improvement on an existing act is not good enough for me. If there is a way that this bill can be made 
better and we weigh up all the issues that have to be considered in that process, I remain open to any amendment 
anyone puts forward as long as the case for it is stronger than the case against it.  

At this stage, members will see that the supplementary notice paper contains a significant number of 
amendments that have come to light while this bill has progressed from the lower house to this house. People 
have continued to work hard on finding ways to improve the bill. It is not that this bill will not go back to the 
other house; it definitely will, so any amendments that are considered purposeful, constructive and helpful in 
getting better outcomes for people in this state with a mental illness are certainly being considered by the 
government. It is probably one of the few times that I have had a real feeling that, collectively, we are working 
towards the one objective to make sure we get the best outcome we can. I appreciate everyone’s intent in that. 
We have also heard, even in the debate tonight, a wide range of views expressed about even one item. Although I 
will comment on some of those views, I could spend the entire next two days talking on all the issues people 
have raised—many do not necessarily apply to the bill—about general mental health issues, the mental health 
services plan, resourcing and a range of things that are not specific to the bill. I hope members would not 
consider that to be filibustering but I would spend an enormous amount of time if I were to do justice to the 
issues people have raised. However, except for a couple of issues, I will try to confine my time to dealing 
specifically with issues in the bill. 

First of all, I think Hon Stephen Dawson talked about legislative reform being just one piece of the jigsaw 
puzzle. I agree that is the case but, unfortunately, we cannot talk about all the other parts of the jigsaw puzzle 
right now. We will try to deal specifically with that part of the legislation. Quite rightly, providing additional 
resources to the mental health sector is not necessarily the answer. That is another process that I am engaged in, 
as is the community, the media, the Australian Medical Association and the Royal Australian and New Zealand 
College of Psychiatrists. Everyone is engaged in this effort to bring additional resources to the area of mental 
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health in this state and I greatly appreciate all that. Sometimes I find it helpful and sometimes it gets a bit 
difficult; nevertheless, that is what happens; that is the process at this stage. That will not be addressed in the bill, 
with the exception of trying to give explanations to people about the resources that are specific to the 
implementation of the bill. 

There have been some suggestions that I have the 10-year mental health plan on my desk waiting to do 
something with it. That is not the case. That is how it has been reported in the media and I know that some 
people in the opposition have considered that. I think I am on the record as saying that I have seen the second 
draft of it and provided my feedback to the Mental Health Commission. I do not think it is hard to understand 
why this mental health services plan is taking longer than we expected. A number of issues have arisen; in 
particular, it requires the same level of consultation that members opposite have talked about as being 
commendable on the Mental Health Bill and, therefore, we will bring the sector along with us in this process. 
Significant consultation and input is going into the development of the mental health services plan with expert 
groups. There are times when we need to go back to those expert groups and get information sorted. That is 
happening at the moment, so the plan is evolving; it is very close and it will be a blueprint for the future 
investment of mental health services in this state, but I can assure members that it is not sitting on my desk right 
now and I cannot necessarily take it off and do something with it. 

Another piece of the reform puzzle mentioned by a number of people is the need for additional services for 
children and young people. I think even tonight an inaccurate statement was made suggesting that additional 
mental health beds for young people had not been included in the new Perth Children’s Hospital. That is not 
correct. There are additional beds to what is currently provided. Equally, additional beds have been included for 
young people in the new Fiona Stanley Hospital. These comments are frequently bandied around, often by 
misinformed people or people who want to deliberately deny that the increase in the number of beds and services 
is occurring. I do not particularly try to refute them every time it is mentioned. As soon as somebody wants to 
ask a question on notice about the accurate number of beds, I will provide the accurate figures. As often as 
people want to say those things, I will be just as happy to put people right.  

Another area that was commented on tonight, and has been in the media, is the so-called alarming rate of suicide. 
The number of people who have died from suicide in this state has gone down in the last two years. Given that 
we have had a significant increase in population, the rate therefore has gone down as well.  

Hon Ljiljanna Ravlich: So everyone else is wrong?  

Hon HELEN MORTON: I am gathering information given to me very frequently by the coroner. If the member 
is saying the coroner is wrong, say that, because that is the information I am working on. I do not suspect that the 
coroner is wrong.  

Hon Stephen Dawson: The Auditor General’s report said that every state has gone down and we are going up. 
Is the Auditor General wrong?  

Hon HELEN MORTON: I can tell members that I get quarterly information from the coroner. That is the 
information I am using.  

Over the past two years there has been a substantial reduction—of more than 50 per cent—in the number of 
Aboriginal people under the age of 25 committing suicide. All this information is available to anybody who 
wants it. If they want to look at it, it is there. Just ask the Attorney General for the information. I know that 
people have been getting that information. I do not know why members opposite do not want to use that 
information, but there it is.  

At least 245 communities and 255 workplaces around the state are engaged in suicide prevention strategies. 
There has been massive community involvement in this, and an exceptional understanding by all members of the 
community that they also have a role to play in suicide prevention. I got an absolute thrill the other day when 
I opened a suicide prevention forum for front-line staff. That is why, when Hon Lynn MacLaren spoke to me, 
I said that they were not people who work in the mental health sector; they were teachers and people working in 
disability services and fire and emergency services. The forum was hosted by the Department of Sport and 
Recreation, so there were people there from that department as well. It was amazing. Over 100 people turned up 
to learn about the role that they can play as front-line providers of suicide prevention services. They made 
a further commitment about how they are going to bring suicide prevention into their workplaces. While that is 
happening across the state, I think we have a very good chance of seeing the rate and the number of people dying 
from suicide reducing.  

The suicide rate in Western Australia has been higher than the national rate since at least 2006. It is not 
acceptable. Everybody knows that and understands that it is not acceptable. The government continues to fund 
effective suicide prevention strategies and programs. It has been suggested that we do not have a strategy in 
place. We have a strategy in place; the existing strategy is being continued. The government has contributed 
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$3 million this year. That includes at least $1 million to strengthen the sustainability of community action plans 
that are already in place. It is quite specifically for developing education and training around suicide, helping 
front-line workers understand how to go about supporting people, providing gatekeeper training, assisting 
training and other forms of suicide awareness and understanding for ordinary everyday people like us. Every 
member would benefit greatly from that training. They could easily come across somebody they can support one 
day in the same way that they would want to support someone that was not breathing by performing CPR. This 
training enables everyday people to provide that kind of support.  
Hon Lynn MacLaren: I think I can explain why there is that confusion around the Auditor General’s report. In 
fact, the statistics that he used go up to 2012. If the minister has the last two years’ stats, the Auditor General did 
not have them.  
Hon HELEN MORTON: I am actually really aware of that and I know that other people are aware of it too, but 
at times people deliberately try to confuse those situations. I understand that; that is what some people do.  
Several members interjected. 
Hon HELEN MORTON: Everybody knows about those stats!  

The remaining $2 million of the $3 million for suicide prevention has been spent on maintaining the response to 
self-harm and suicide in schools to address the critical and ongoing needs in that area—in clinical and follow-up 
treatment for young folk. This is an area that has widespread community support as well.  

I do not want to finish tonight by just talking about those two areas. I am not going to talk specifically about 
these, but I want to mention some of the other progressive achievements in mental health reform and new service 
delivery in Western Australia. The independent community living strategy has meant that 130 people have been 
provided with homes in the community—people who had previously been in long–term mental health facilities 
or getting long–term mental health treatment. They are being supported in the community with individualised 
support packages. The mental health courts that I mentioned have been operating. I think they have to operate for 
two years before we do a full review of those. There are also the new step-up, step-down facilities. Psychosocial 
services have been brought into the National Disability Insurance Scheme. There is the new transport service that 
members opposite often talk about. I like to call it a mental health ambulance because that is the easiest way to 
explain it to people. There is the new eight–bed mental health observation unit at Sir Charles Gairdner Hospital. 
Along with transport services, the wait time in the emergency department at Sir Charles Gairdner Hospital has 
reduced by more than 50 per cent in the last year. The new Hospital in the Home service at Sir Charles Gairdner 
Hospital has increased to 10 beds and the one at Graylands is up to 24 beds. Last week I launched the new 
Hospital in the Home service at Joondalup for aged people with mental illness. These services ensure that people 
have a reduced readmission rate to hospital, a reduced length of stay in hospital, and they are having the very 
effects that we want them to have.  

Western Australia has the lowest rate of community treatment orders in Australia. Although I was concerned 
about that to begin with, I thought, “Why aren’t people doing it?” I understand that it is because people are 
actually much more confident about providing the services that people need in the community. Beds have now 
been built at Fiona Stanley Hospital. Recruitment services are establishing there. The beds at 
Sir Charles Gairdner Hospital, Perth Children’s Hospital and Midland are almost built. Plenty is happening. It 
was an absolute thrill to attend the Mental Health Services conference here in Perth the week before last. Over 
1 200 people registered for the mental health conference, which had national and international speakers. The 
strength, enthusiasm and positivity of those 1 200 people, most of them Western Australians, when they were 
talking about mental health reforms in this state was quite beneficial for all of us to be a part of.   

So, let me turn to the bill itself now. Members have talked about the strength of the engagement and the 
consultation. Yes, it has been long and comprehensive. It started in 2003 when Professor D’Arcy Holman 
reviewed the Mental Health Act 1996. Of course, Professor Holman made many recommendations, but in 
particular he found that the current act was outdated and needed to be repealed and replaced with new 
legislation. The drafting of the new bill commenced in 2005, but it was delayed by a change of government and 
structural reform such as the establishment of the Mental Health Commission. I released the early draft of the bill 
for public comment in December 2011 and we engaged with people from all over the state; about 600 people 
participated in 40 forums. There were over 1 200 written submissions. Again, it took time for the Mental Health 
Commission to work through all those issues and look at potential amendments to the draft bill. 

There was immense community interest. As a result of that level of community interest, the decision was made 
to undertake a further round of public consultation, and that resulted in the green bill, which went out in 
November 2012 and attracted another 100 written submissions. I felt really happy that there were only 100 
submissions at that stage because it meant that we had covered most of the issues that people wanted covered. 
Those submissions were properly scrutinised and further amendments were made. Of course, a significant 
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amount of work was done by the member for Kingsley, my parliamentary secretary, and members in the other 
house, particularly the member for Armadale, in a constructive debate in the other place and amendments were 
made in that time frame. The improvements to the bill have resulted from this rather lengthy process, but I think 
that most people should feel comforted by that process, given the amount of input that people have had. I have 
been particularly committed throughout the part of the process that I have been involved in—I have not been 
involved in it right from the start—to ensuring that the legislation is more responsive to the needs of families and 
carers; it is a workable document for clinicians; and it picks up the rights and interests of people who experience 
mental illness. I think it does that to a large degree primarily because of the extent of the consultation that we 
have engaged in. 

I think Hon Jacqui Boydell raised the issue that not every recommended amendment has been adopted, and I do 
not think that is possible because, as I say, people were looking for amendments at complete opposites of 
a continuum. There has been such a diverse range of views that my office, the Mental Health Commission and 
the advisers who have assisted me on this bill have spent an enormous amount of time to try to land on some 
positions in various areas in a way that they think is best. 

I know that I spent a lot of time talking about the content of the bill in my second reading speech, so I do not 
intend to go over that again. I am very aware that it almost does not matter what I say, because members will 
again want to debate the issues I raise during the committee stage. 

Hon Stephen Dawson: Not necessarily, minister. We have asked some questions and we are listening to you 
give us the response. 

Hon HELEN MORTON: I am quite happy to do both. 

Hon Stephen Dawson: We’re not doing it to be argumentative. 

Hon HELEN MORTON: I understand and appreciate that, and I thank the member. 

I think the bill strengthens the safeguards available to involuntary patients through the more timely and frequent 
review of their status by the Mental Health Tribunal and the automatic advocacy supports from the 
Mental Health Advocacy Service. The bill captures the need for family members and carers to be entitled to and 
receive information and be involved in the decision-making related to the treatment and care of their loved ones. 
I listened to people talk about that aspect of the bill at the mental health conference a couple of weeks ago, and 
they said that it was really progressive legislation. I had lunch with some key speakers from the United States 
and Ireland and, again, it was raised as something that they would like to replicate. In fact, the Irish mental 
health legislation is under review. 

Every involuntary patient will have a treatment, support and discharge plan. I feel sad that we have to put that in 
legislation, but I hope that, when the review of this legislation is undertaken in five years, that might not be 
necessary because it will have become a part of everyday business. However, for the time being, it is something 
that I have sought to put in legislation, and there will be consequences for agencies that do not fulfil that 
obligation. 

There will be additional safeguards in relation to certain kinds of treatments such as electroconvulsive therapy 
and greater oversight of the use of seclusion and restraint, and that has been talked about in this place today. 
Patients and their support persons will be entitled to have complaints dealt with by the independent Health and 
Disability Services Complaints Office. I think clinicians will be afforded greater certainty regarding when 
a person may or may not be detained because of a mental illness. 

Members have talked about the Charter of Mental Health Care Principles. This is the first time that that has been 
put into mental health legislation. Again, it got quite a lot of comment at the mental health conference. 

The bill is complemented by a secondary bill that contains amendments to the current act and provides for the 
transition from the current legislation to the new legislation. The process of transitioning from the current act to 
the new legislation is quite complex, so we will take a reasonable amount of time to do that. That is probably one 
of the main reasons that these two bills had to be debated cognately. The issues around transitioning are quite 
complex. I fully appreciate the work that has been done by the drafting people and the advisers to ensure that 
these two pieces of legislation work together. 

One of the issues that a number of members talked about is the competing imperatives between workload and 
accountability. Many of the measures included in the bill aim to make the mental health system more 
accountable for decisions that impact upon a person’s liberty and autonomy. To this end, the bill requires 
clinicians to record and file the reasons for various decisions and to make this information available to the 
patient. Some people would have liked us to go further than that. We have to make it available to not only the 
patient, but also their support persons and oversight bodies such as the Mental Health Advocacy Service and the 
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Mental Health Tribunal. A significant level of accountability that has been built into this bill is not necessarily in 
the existing act. 

As I say, some people wanted us to go further in that direction and make services even more accountable and 
establish even stricter checks on clinical decision-making. Hon Stephen Dawson endorses the view of 
recommending that clinicians be obliged to automatically provide copies of additional types of forms to the 
Chief Mental Health Advocate, for example. I understand the issue about how far we go in this or that direction, 
given that issues around workload are associated with that. However, other stakeholders have countered that 
every additional accountability measure included in the bill means extra work for an already stretched mental 
health system. I do not think that that is a good enough excuse not to do it, but there has to be some greater 
benefit to want to do that. Every minute that clinicians spend completing extra paperwork or extra administrative 
roles is time that they are not available to spend with patients and in clinical treatment directly assisting patients 
to recover, and those issues have had to be weighed up. I understand that was the position Dr Paul Skerritt was 
taking, and I think Hon Ljiljanna Ravlich quoted Dr Skerritt in that process as well. However, there is no doubt 
that all viewpoints are valid and all have been considered in the drafting of the bill. Accountability measures that 
will meaningfully enhance the rights and interests of patients and their support people have been included and 
those that would create additional workload without commensurate benefit have been rejected. That is the core 
principle the government has used in considering the options that came to it. While considering some of the 
comments Hon Ljiljanna Ravlich made, I want to comment on the suggestion that everybody should have a right 
to go to hospital, a right to stay in hospital or a right to seek a hospital bed. That is not necessarily how it 
happens. 
Hon Ljiljanna Ravlich: I know, but they should not be turned away when they need treatment. 
Hon HELEN MORTON: People do not have a right to determine whether they need treatment either; that is the 
other thing. That determination is made by a specialist clinician. 
Hon Stephen Dawson: Sometimes that decision is made and they still can’t treat those patients, minister. 

Hon HELEN MORTON: I think the comment was that if they need a bed, they must be given one. I agree with 
that. But people have to understand that sometimes admission to hospital for a serious mental illness is not 
actually in their best interests. For example, someone with borderline personality disorder does not benefit from 
being admitted to hospital. However, from the family’s point of view, sometimes they need respite, so admission 
to hospital might be something that is looked at in the best interests of the family at that time; but for the 
individual, sometimes it is not necessarily in their best interests. Often those people do not need to lie down in 
a bed. There is no doubt that they need security, but I am sure that hospital is not the only place that people can 
get security. Those people need to maintain their social contacts and be maintained in productive, active, 
purposeful activities. I know I am speaking like an occupational therapist now, but when those people come to 
hospital, we then turn around to try to make ways of making sure that they stay connected with family, that they 
are active and productive and that they are doing things, when much of that can be achieved in the home 
environment. If we can find the security and intensity of care that they need in that environment, they are better 
off. 

Hon Ljiljanna Ravlich: It can be no excuse for having discharged Ruby Diver, an 18-year-old girl who had 
attempted suicide the day before and was discharged to an empty house. 

Hon HELEN MORTON: I do not want to start talking about individual patients. Hon Ljiljanna Ravlich knows 
nothing about that particular case. Hon Ljiljanna Ravlich, I tell you something else, now is not a good time to be 
talking about that case. 

The other area I want to talk about is the relationship to best practice. At this point I would like to clarify 
comments that I made in my second reading speech about the bill’s relationship to best practice. The role of the 
mental health legislation is to define the minimum requirements and standard of care that services can 
reasonably be expected to meet at all times. I think people interpreted that somehow or other that best practice 
should be defined in the bill. That is not possible, because best practice is continually evolving and changing. 
Although we are prepared to talk about the need to meet minimum requirements and standards of care for 
services, to try and define what best practice is would be very short-sighted given the evolution of mental health 
as it is evolving right now. The bill definitely raises the bar significantly in this respect. A broad range of actions 
that are currently outside the scope of the legislation, such as discharge planning and the involvement of 
patients’ families and carers in decision-making, will become a legal requirement. That is an example of 
bringing what I consider to be minimum best practice into legislation, but it does not define how that should be, 
because that is an evolving and improving process. Further guidance on best practice will be contained in 
standards of care and guidelines published by the Chief Psychiatrist. That is the best place where best practice 
can be defined—through guidelines published by the Chief Psychiatrist—and they can change. Every time some 
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new evidence, information, practice and understanding is obtained, the guidelines are upgraded and we 
promulgate and educate. That is a different role to enshrining it in legislation. 

Continuous improvement in service delivery will also be encouraged through the introduction of the Charter of 
Mental Health Care Principles and improved access to recourse through the Mental Health Tribunal and the 
Health and Disability Services Complaints Office. When I remarked that it is not the role of legislation to 
prescribe best practice, I was not suggesting that the bill tolerates a mediocre standard of care; I was merely 
making the obvious point that it would be neither possible nor desirable for the legislation to set out each and 
every action that should be taken in each and every scenario and describe that as best practice. It is not possible. 

In addressing a couple of the contentious issues that people have raised, I draw attention to one in particular, and 
that is advance health directives. I am pleased I have an opportunity to talk about this, because I was very 
involved in the legislation around advanced care directives when it was going through a previous Parliament. 
Firstly, it is fair to say we have had prolonged discussion and debate on advance health directives—AHDs—
within my office over the last few years. It is obvious that I am a great supporter of advance planning. As 
Hon Stephen Dawson observed, people experiencing mental illnesses often possess extensive and hard-won 
knowledge of what treatments work for them and what treatments create unacceptable side effects. I know that. 
I have often heard people talking about that and being very frustrated that somehow or other the service provider 
is not listening to them. Their families know that too. I would have people talking to me about that once a month 
at least. Where reasonable decisions based on these factors are documented, I believe that they should be 
respected. It follows that I believe the position in the current act that permits the treating psychiatrist to 
completely disregard an involuntary patient’s AHD to be outdated and totally unacceptable. That is how it is in 
the existing legislation. Where we are going with this is actually strengthening the consideration given to AHDs 
quite strongly. Where we are going now is that the position in the bill is that a psychiatrist who is treating an 
involuntary patient must have regard to treatment decisions expressed in an AHD. Just wait, 
Hon Stephen Dawson. Let me make one more comment before you speak. 

Hon Stephen Dawson: It may sound so when you say that, minister. 

Hon HELEN MORTON: The psychiatrist must have regard to and report any departure from an AHD and the 
associated reasons to the patient, their support persons, the Chief Mental Health Advocate and the Chief 
Psychiatrist. The Chief Psychiatrist is empowered to overturn the treating psychiatrist’s decision and to mandate 
compliance with the AHD. That provides the safeguard. 

In addition, the bill requires involuntary patients to be given the same explanation of treatment as voluntary 
patients are entitled to. Of course, all AHDs made by voluntary patients will continue to be binding except in 
emergency situations. It is very reasonable to ask why, given my stated belief in the importance of advance 
planning, the bill does not make AHDs binding at all times. I make these comments. I ask members to consider a 
scenario in which a person with severe depression who meets the criteria for involuntary treatment has made an 
AHD that precludes every viable treatment option. If the AHD were binding, the responsible psychiatrist would 
be faced with an unenviable choice: an involuntary treatment order could be made, but the person could not 
receive treatment; this would have the effect of turning the hospital into a detention facility rather than a place of 
recovery. 
Hon Stephen Dawson: If you put in a safeguard that the SAT could sign off or overrule that, that would be 
a safeguard. 
Hon HELEN MORTON: We already have a safeguard in place; we are saying that the Chief Psychiatrist can 
do that. 
Alternatively, and in spite of the obvious risk to the person’s safety, the psychiatrist could order that the person 
be released into the community. I consider neither of these alternatives to be satisfactory. This type of scenario 
has persuaded me of the need to retain some level of clinical discretion in relation to adherence to AHDs in the 
mental health context, but only with the procedural safeguards that I have described. 
I want to talk now about some of the regulated treatments and the comments that members have made. I turn 
now to the treatments that are subject to special regulation under the bill, particularly electroconvulsive therapy 
and psychosurgery. I am aware that even those names can be quite confronting, and there have been times when 
they have been used deliberately to be confronting; the stigma associated with these forms of treatment 
unfortunately continues. I will say, however, that the general community’s understanding of these forms of 
treatment is considerably less sophisticated than the reality of what actually takes place now. The general 
community’s understanding and knowledge of these treatments tends to come from films like One Flew Over the 
Cuckoo’s Nest et cetera, and that is one of the concerns I have. Some members of the community have a very 
good understanding of these forms of treatment, but many others have not kept pace with their drastic evolution 
since their contentious and problematic beginnings. Unfortunately, I do not think that we as members of 
Parliament have done a good enough job in ensuring that the community is well informed in this regard. We 
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have certainly made a big effort to ensure that members of Parliament are better informed, but that has not yet 
translated into making sure that members of the community are as informed as members of Parliament are. 
I have heard from numerous individual clinicians and clinical bodies about the efficacy of ECT; I have worked 
in mental health facilities and sat in with people whilst they have undergone electroconvulsive therapy. I have 
seen what some people were like before they commenced their treatment and, after three treatments, then 
watched them standing up, walking around and talking like you and I. I fully understand the benefits of ECT and 
I do not have any compunction whatsoever in saying that it provides really good outcomes for people who need 
that form of treatment. I do not see any evidence of it being used inappropriately; I think the clinicians manage it 
extremely well. What has been most persuasive for me has been to hear the personal stories of people who have 
been treated by ECT and have sworn that it has saved their lives and enabled them to get on with living. It is not 
that difficult to hear those people; they are all around us. I was most impressed with the clinical nurse—I think 
she was part of the briefing that members received—who recognised the need for the treatment, went and got it, 
and went back to work the next day. That kept her in good stead for another six months until she had her next 
ECT treatment. It provides that sort of benefit to people. 
Debate adjourned, pursuant to standing orders. 
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